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FOREWORD 


Since its inception in 1955 the Institute of Church and State at 
Villanova has sought to provide a forum where there could be a 
full and free exchange of views between sincere and knowledge¬ 
able men. In this way it has sought to make some contribution to 
the increasing interreligious dialogue in the area of church-state 
relations. To date its most important work has been achieved in 
periodic conferences bringing together men of various religious 
persuasions, as well as men of no religious persuasion, dedicated 
to seeking reasonable solutions to problems in this area. The pro¬ 
ceedings of four of these conferences have been published and 
widely distributed. 

An increase in recent years in the number of church-state con¬ 
troversies has fortunately been accompanied by increasing en¬ 
counter between those of differing views. Although mutual under¬ 
standing and respect have thus been achieved, it has not meant 
that satisfactory solutions have been reached. Much remains to 
be done, and much can still be accomplished by considered and 
dispassionate scholarship that draws upon a number of disciplines. 
For such scholarship will not only point the way to constructive 
resolutions where possible, it will also do much in the long run 
to induce modification of views and objectives where reason so 
dictates. 

In view of this the Institute has concluded that it would be of 
significant value to have a publication that serves the unique 
function of bringing together from the various disciplines scholar¬ 
ship concerning religion and the political structuring of the social 

vii 
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order. Religion and The Public Order intends to serve this inter¬ 
disciplinary function. It also intends to do more than focus on 
current or traditional church-state problems; it intends to provide 
depth and scope to the study of such matters by presenting material 
dealing with the many ramifications of the interrelation of re¬ 
ligion, law, and society. 

Religion and The Public Order will also serve an informational 
function. It will regularly feature an account of important de¬ 
velopments of the past year. In keeping with the established policy 
of the Institute not to represent any particular view, interest, or 
group on the issues it deals with, this account will be straight¬ 
forward and objective. 

Concededly, everyone has ultimate personal commitments that 
strongly affect his point of view on the issues to be taken up in 
this publication. In recognition of this fact the Institute has sought, 
and fortunately obtained in its Board of Directors, the counsel 
and guidance of men of different persuasions concerning the ulti¬ 
mate issues in this area. The Board of Directors of the Institute 
also doubles as the Editorial Committee of this review. In every 
issue of Religion and The Public Order each director will have 
the opportunity to express his own views on the current develop¬ 
ments reported therein. 

To all who have made this venture possible, especially to the 
a dminis tration of Villanova University, to other benefactors, par¬ 
ticularly Judge Theodore L. Reimel, to our Board of Directors, 
our Executive Director, and our authors, I am grateful. 

Harold Gill Reuschlein 
Dean, Villanova University School of Law 
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PAUL G. KAUPER 


SCHEMPP AND SHERBERTs STUDIES IN 
NEUTRALITY AND ACCOMMODATION 


In June, 1962, the Supreme Court in Engel v. Vitale 1 held that 
the action of a New York public school board in prescribing the 
recitation of the non-sectarian Regents’ Prayer at the beginning 
of the school day was unconstitutional, since it amounted to a 
law respecting an establishment of religion. As a follow-up to 
this decision the Court a year later, in School District of Abing- 
ton Township, Pennsylvania v. Schempp , 2 held that state laws 


Paul G. Kauper is Professor of Law, University of Michigan. 

1 370 U.S. 421 (1962). For discussions of this decision, see Ball, The Forbidden 

Prayer , Commonweal, July 27, 1962, p. 417; Cahn, On Government and Prayer , 37 
N.Y.U.L. Rev. 981 (1962); Choper, Religion in the Public Schools: A Proposed Con - 
stitutional Standard, 47 Minn. L. Rev. 329 (1963); Kauper, Prayer, Public Schools 
and the Supreme Court, 61 Mich. L. Rev. 1041 (1963); Kirven, Freedom of Religion 
or Freedom from Religion? 48 A.B.A.J. 816 (1962); Kurland, The Regents’ Prayer 
Case: “Full of Sound and Fury, Signifying . . . 1962 Supreme Court Rev. 1; Loui- 

sell & Jackson, Religion, Theology, and Public Higher Education, 50 Calif. L. Rev. 
751 (1962); Mosk, “Establishment Clause” Clarified, 22 Law in Trans. 231 (1963); 
O’Brien, The Engel Case from a Swiss Perspective, 61 Mich. L. Rev. 1069 (1963); 
Pfeffer, Court, Constitution and Prayer, 16 Rutgers L. Rev. 735 (1963); Rodes, 
The Passing of Nonsectarianism—Some Reflections on the School Prayer Case, 38 
Notre Dame Law. 115 (1963); Sutherland, Establishment According to Engel, 76 
Harv. L. Rev. 25 (1962); Note, The Supreme Court, the First Amendment, and 
Religion in the Public Schools , 63 Colum. L. Rev. 73 (1963). 

2 Together with Murray v. Curlett. The companion cases are dealt with in the 
single set of opinions under the Schempp title, 374 U.S. 203 (1963). Schempp came 
before the Court on appeal from the decision of a three-judge federal court, 201 
F. Supp. 815 (E.D. Pa. 1962), which had declared unconstitutional the Pennsylvania 
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and regulations requiring the reading of the Bible without com¬ 
ment and the recitation of the Lord’s Prayer were equally un¬ 
constitutional. This decision makes clear beyond doubt that the 
Constitution prohibits laws requiring any form of religious 
exercise in the public schools, whether sectarian or otherwise. 
On the same day that the Court announced its decision in 
Schempp, it handed down its decision in Sherbert v. Verifier , 3 
holding that a state’s action in denying unemployment compen¬ 
sation benefits to a Seventh-day Adventist who because of reli¬ 
gious conviction refused employment in a job that required work 
on Saturdays was unconstitutional, since it violated religious free¬ 
dom as secured by the free exercise clause of the First Amendment. 

At first blush it appears that the problems raised in Schempp 
and Sherbert have little in common. But in terms of basic theory 
in interpretation of the religion clauses of the First Amendment 
and more particularly with respect to the interrelationship of the 
establishment and free exercise clauses, the cases taken together, 
along with the several opinions in the cases, suggest interesting 
contrasts and raise new questions. Schempp rests on the theory 
that the establishment clause requires strict neutrality with 
respect to religious matters. Sherbert , on the other hand, subor¬ 
dinates the neutrality requirement to religious freedom as a 
preferred interest. Although Schempp received much greater 
public attention, it is possible that over the long run Sherbert 
with all of its implications will prove to be a more significant 
case. 

The writer proposes in this article to examine separately the 
decisions and opinions in these cases, the practical implication 
of the cases, and what they contribute to present understanding 
of the meaning of both the establishment and the free exercise 
clauses of the First Amendment. 


statute requiring ten verses of the Bible to be read daily in public schools and 
also the school district's practice of mass recitation of the Lord's Prayer. Murray 
came before the Court on review by certiorari of the decision of the Maryland 
Court of Appeals, 228 Md. 239, 179 A.2d 698 (1962), sustaining the constitutionality 
of the Maryland school commissioners’ rule requiring the daily reading of one 
chapter of the Bible and/or daily recitation of the Lord's Prayer in public schools. 

3 374 U.S. 398 (1963). 
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The Bible-Reading and Prayer Cases 

SCHEMPP AND ENGEL COMPARED 

In the light of the earlier decision in Engel, 4 holding un¬ 
constitutional a school board’s action in prescribing the daily 
recitation of the New York Regents’ non-sectarian prayer, the 
results in Schempp, dealing with laws and regulations requiring 
Bible reading without comment and the recitation of the Lord’s 
Prayer at the beginning of the public school day, were quite 
predictable. This was particularly true with respect to the reci¬ 
tation of the Lord’s Prayer. There was no substantial basis for 
distinguishing an officially adopted prayer from an officially com¬ 
posed one. If anything, the use of the Lord’s Prayer, distinctively 
the prayer of Christians, was more vulnerable to attack on the 
ground that the state was giving preference to a particular denom¬ 
inational practice and thereby preferring one religion over 
another. Bible reading, on the other hand, raised a new problem. 
Study of the Bible is not inappropriate to the purposes of secular 
education. The question, however, was whether Bible reading 
without comment at the beginning of the school day should be 
categorized as a religious exercise. 5 6 * 

But while Engel proved to be determinative of the results 
reached, the several opinions in Schempp present some interesting 
points of comparison and contrast with the opinions rendered in 
the Engel case. In Engel Mr. Justice Black wrote the majority 
opinion on behalf of himself, Mr. Chief Justice Warren, and 
Justices Clark, Harlan, and Brennan. Mr. Justice Douglas wrote 
a concurring opinion, and Mr. Justice Stewart wrote a dissenting 
opinion. Justices Frankfurter and White did not participate. 
Schempp was decided by a nine-man court. This time Mr. Justice 
Clark was chosen to write the majority opinion. He spoke in 
behalf of himself and of Mr. Chief Justice Warren and Justices 
Black and White. Mr. Justice Douglas, 8 Mr. Justice Goldberg, 

4 870 U.S. 421 (1962). 

5 See Kauper, supra note 1, at 1041-45. 

6 Mr. Justice Douglas, while agreeing with the points stressed in the majority 
opinion, laid further emphasis on the idea that the state here was financing strictly 

religious activities and that any kind of use of public funds for church groups 

or religious purposes is forbidden by the establishment clause. 374 U.S. at 229-30. 
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joined by Mr. Justice Harlan, and Mr. Justice Brennan wrote 
additional opinions while making clear that they joined in the 
decision and in the opinion of the Court. Mr. Justice Brennan’s 
long separate opinion is particularly noteworthy, since it furnishes 
a comprehensive and illuminating survey of the problems raised 
under the establishment and free exercise clauses of the First 
Amendment. 7 Mr. Justice Stewart again dissented but at greater 
length than in Engel, and in contrast with his position in Engel 
he qualified his dissent on the basis of further findings that he 
thought should have been made by the trial court on remand of 
the cases. 8 Counting noses then, the Schempp decision mustered a 
more solid majority than Engel . 

Mr. Justice Clark’s majority opinion in Schempp reveals some 
significant differences from Mr. Justice Black’s opinion in Engel. 
The latter had been a relatively short and bland opinion and 
noteworthy as much for what it did not say as for what it did 
say. The most curious feature of this opinion was the complete 
failure to cite and deal with the prior cases, thus inviting specu- 


See also his emphasis on this idea in his separate opinion in Engel v. Vitale, 370 
U.S. 421, 437, 441 (1962). 

7 It is not possible within the scope of this article to do full justice to Mr. 
Justice Brennan’s opinion which runs 74 pages in the official report. This exhaustive 
opinion is a major contribution to the judicial literature on the subject and deserves 
full reading. In it Mr. Justice Brennan discusses the purposes underlying the 
religion clauses of the First Amendment, the relevancy of historical considerations, 
the significance of contemporary religious pluralism, the unique function of the 
public schools, the interrelationship of the establishment and free exercise clauses, 
the significance of these clauses as a restriction on the states under the Fourteenth 
Amendment, the history of Bible-reading and prayer practices in public schools, 
and the considerations relevant in appraising the constitutionality of these prac¬ 
tices. A particularly interesting feature of the opinion is found in the concluding 
part, 374 U.S. at 294-304, where he lists and discusses six different categories of 
permissible co-operation or accommodation between religion and government. 

8 Recognizing that the establishment clause forbids laws creating denominational 
preferences and recognizing that the King James version of the Bible could be 
considered denominational, Mr. Justice Stewart would require further findings on 
the question whether local schools were free to substitute other versions of the 
Bible on the request of parents. Recognizing also that it would be a violation of 
the free exercise clause to compel students to participate in these exercises, he 
would require further findings on the question whether such exercises were or could 
be conducted in such a way as to be completely free from any kind of official 
coercion of those who do not affirmatively want to participate.” 374 U.S. at 314-20. 
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lation as to the Court’s continued adherence to some of its prior 
rulings. 9 Mr. Justice Clark’s opinion is much more instructive 
in this respect. He examines the earlier cases, sets forth a general 
principle and a specific test which should guide the Court in the 
interpretation of the establishment clause, deals more completely 
with the various relevant arguments, and takes note of some of 
the questions ignored in Engel. It is fair to say also that Mr. 
Justice Clark’s opinion was written with an eye to the adverse 
public criticism that greeted the Engel decision. He pays tribute 
to the importance of the religious element in American life, 10 
notes various public practices that attest to the proposition stated 
in Zorach v. Clauson 11 that “we are a religious people whose 
institutions presuppose a Supreme Being,” and with respect to 
the specific problems before the Court is careful to suggest that 
nothing in the opinions precludes objective study of the Bible 
and of religion in the public schools as appropriate to the purposes 
of a secular education. His opinion and the separate opinion of 
Mr. Justice Brennan, who finds nothing inconsistent between the 
holdings in the case at bar and various time-honored practices 
involving some interrelationship of government with religious 
matters, all reflect an appreciation of the importance of the cases 
in terms of public concern and reaction. 

Schempp like Engel turns on the establishment clause. It 
affirms the view expressed in Engel that the establishment limi¬ 
tation goes beyond the immediate purpose of protecting religious 
liberty, and it quotes with apparent approval the broad language 
used earlier in the Everson 12 and McCollum 13 cases. 14 Although 
the Court had the opportunity to decide these cases on the 
narrower ground that the devotional use of the Lord’s Prayer 
and the Bible was a sectarian practice that favored particular 
religions, it chose instead to rest the cases on the wider ground 
relied on in Engel, namely, that governmental sanctioning of any 


» See Kauper, supra note 1, at 1047-49. 

10 374 U.S. at 212-13. 

11 343 U.S. 306, 313 (1952). 

12 Everson v. Board of Educ., 330 U.S. 1, 15 (1947). 

13 McCollum v. Board of Educ., 333 U.S. 203, 210-11 (1948). 

14 See Kauper, Civil Liberties and the Constitution 11-15 (1962). 



8 RELIGION AND THE PUBLIC ORDER 


[1963 


kind of religious practice for children in public schools amounts 
to an establishment of religion. Likewise, as in Engel , the Court 
stressed the degree of state involvement in the exercises that gave 
them an authoritative force and regarded it as immaterial that 
participation in the exercises was voluntary. 

As previously indicated, the Bible-reading practice without 
comment presented a new question. It was argued that the read¬ 
ing of the Bible was designed to serve appropriate secular pur¬ 
poses, including “the promotion of moral values, the contradiction 
to the materialistic trends of our times, the perpetuation of our 
institutions and the teaching of literature . ,,15 In rejecting this 
argument in the companion cases before it, the Court, while 
recognizing that objective study of religion and study of the Bible 
for its literary and historic qualities are secular purposes appro¬ 
priate to public education, relied in the one case on the finding 
of the trial court that the opening exercise was a religious cere¬ 
mony and was intended by the state to be so, and in the other case 
on the state’s admitting by demurrer the allegations of the peti¬ 
tioners that the uniform practice had been to read from the King 
James version of the Bible and that the exercise was sectarian. 
Moreover, the Court stated with respect to the second case that 
even if the purpose of the exercise was not strictly religious, its 
accomplishment was sought by religious means, since the Bible 
is an instrument of religion and since the school board by per¬ 
mitting alternative use of the Catholic Douay version as well as 
permitting non-attendance at the exercise had recognized “the 
pervading religious character of the ceremony .” 16 

APPLICATION OF FIRST AMENDMENT TO STATES 

Schempp leaves no doubt that the Court is not disposed to 
question the proposition that the establishment clause is made 
fully applicable to the states by means of the due process clause 
of the Fourteenth Amendment. It has been pointed out that 
while there is no difficulty in finding that the freedom of religion 
guaranteed by the free exercise clause is one of the fundamental 

15 374 U.S. at 223. 

ie Id. at 223-24. 



3] 


SCHEMPP AND SHERBERT 9 


liberties protected under the Fourteenth Amendment, much 
greater difficulty is presented in attempting to translate the 
establishment limitation into the concept of liberty under the 
due process clause, particularly if a person can invoke the prohibi¬ 
tion upon establishment without showing an invasion of personal 
liberty. 17 The Court did not discuss the question in Engel. In 
Schempp Mr. Justice Clark makes short shrift of the matter. He 
maintains previous cases have settled the proposition that the 
effect of the Fourteenth Amendment is to make the First Amend¬ 
ment apply to the states and any contentions to the contrary seem 
“entirely untenable and of value only as academic exercises.” 18 
Mr. Justice Stewart in dissent is ready to concede that “the 
Fourteenth Amendment has somehow absorbed the Establish¬ 
ment Clause.” 19 The matter receives more attention from Mr. 
Justice Brennan, who, proceeding on the basis of the fundamental 
rights interpretation of the liberty phrase of the due process 
clause, has no difficulty in finding that freedom from establish¬ 
ment of religion is one of the fundamental rights designed to 
be protected under the Fourteenth Amendment, especially since 
one purpose of the establishment limitation is to protect religious 
freedom. 20 

STANDING TO RAISE ESTABLISHMENT QUESTION 

The Engel case produced speculation with respect to the 
party-in-interest question. 21 If the Court did not find that peti¬ 
tioners’ personal liberties were involved, what standing did they 
have to raise the issue respecting prayer practices in the public 


17 See Howe, The Constitutional Question, in Religion and the Free Society 49, 
53-57 (The Fund for the Republic pamphlet, 1958); Freund, The Supreme Court 
and Civil Liberties, 4 Vand. L. Rev. 533, 547 (1951); Kauper, supra note 1, at 1058- 
61; Sutherland, supra note 1, at 28-35. 

is 374 U.S. at 217. 

19 Id. at 310. 

20 Id. at 253-56. Even if freedom from establishment is recognized as a funda¬ 
mental right, the question may still be raised whether the petitioner in Schempp 
was deprived of this right without due process of law, i.e., whether there was an 
unreasonable impairment of this right. None of the opinions deals directly with 
this question. See the sources cited supra note 17. 

21 See Choper, supra note 1, at 365-67; Kauper, supra note 1, at 1056-58; Kurland, 
supra note 1, at 19-22; Sutherland, supra note 1, at 35. 
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schools? Indeed, who generally is in a position to raise the estab¬ 
lishment question? Even if it is conceded that freedom from 
establishment of religion is a fundamental right, must a com¬ 
plainant show that violation of this right has injured him in 
some respect? In Engel the petitioners were parents who objected 
to the prayer practice. Mr. Justice Black’s opinion did not discuss 
the standing question. In Schempp the standing question does at 
least merit a footnote in the majority opinion. The Court states 
that while the requirements for standing to challenge state action 
under the establishment clause do not include proof that partic¬ 
ular religious freedoms are infringed, the interests of school 
children and their parents who are directly affected by the laws 
and practices against which their complaints are directed surely 
suffice to give the parties standing to complain. 22 The Court 
cited Engel?* McCollum , 24 and Everson 25 and distinguished 
Doremus , 26 where plaintiff’s position as taxpayer was held not 
to be sufficient to create standing to challenge Bible-reading prac¬ 
tices. Mr. Justice Brennan discusses the standing question at some 
length in an extended footnote in his separate opinion. 27 The 
footnotes by both Justices Clark and Brennan indicate that to 
raise the establishment question a party must show that some 
substantial interest is directly affected. 

THE NEUTRALITY PRINCIPLE 

Up to this point attention has been given to the features 
of the Schempp opinion which affirmed ideas expressed in Engel 
and other earlier cases or which touched on collateral points 

22 374 U.S. at 224 n.9. 

23 Engel v. Vitale, 370 U.S. 421 (1962). 

24 McCollum v. Board of Educ., 333 U.S. 203 (1948). Here the party challenging 
the validity of a released-time program was both a taxpayer and a parent. 

25 Everson v. Board of Educ., 330 U.S. 1 (1947). Here a taxpayer had standing 
to challenge the use of public funds to reimburse parents for the cost of bus 
transportation of their children to a parochial school. 

26 Doremus v. Board of Educ., 342 U.S. 429 (1952). 

27 374 U.S. at 266-67 n.30. In supporting the standing of the parents in this 
case, Mr. Justice Brennan pointed out that the parent is the person most directly 
and immediately concerned about and by the challenged establishment, that to deny 
him standing might effectively foreclose judicial examination into serious breaches 



3] 


SCHEMPP AND SHERBERT 11 


ignored in Engel . What is really distinctive about the Schempp 
opinion, however, is the emphasis upon the principle of 4 ‘neu¬ 
trality” as the central criterion in the interpretation of the estab¬ 
lishment limitation and the formulation of a specific test for the 
application of this principle. The concept of neutrality is not an 
idea entirely new in the Court’s opinions. Mr. Justice Douglas 
had placed emphasis upon it in his opinion in Zorach 28 In his 
separate opinion in Engel he had again referred to it. 29 It is a 
theme emphasized in the literature on the subject. 30 Now in 
Schempp neutrality emerges as the key to interpretation of the 
establishment clause. For this reason the meaning and applica¬ 
tion of the neutrality concept warrant principal attention in any 
appraisal of the contribution made by Schempp to the under¬ 
standing of the First Amendment’s twin phrases dealing with 
religion. 

After referring to Judge Alphonso Taft’s statement made in 
1870 that “the government is neutral” 81 and after examining the 
Court’s prior opinions under the establishment clause, Mr. Justice 
Clark says that the “wholesome neutrality” of which the Court’s 
cases speak is necessary in order to prevent a fusion of govern¬ 
mental and religious functions or a concert or dependency of one 
upon the other and is necessary also to the freedom protected 
under the free exercise clause. 32 

That the establishment clause should require neutrality in the 
sense that government may not prefer one or more religions over 


of the establishment prohibition, that the complaints in cases challenging an estab¬ 
lishment have also set forth a colorable claim of infringement of free exercise, 
and that the standing concept is necessarily a flexible one. See Kurland, The School 
Prayer Cases, in The Wall Between Church and State 174-78 (Oaks ed. 1963). 

28 Zorach v. Clauson, 343 U.S. 306, 314 (1952). Here the point was made that 
government must be neutral between sects. 

29 Engel v. Vitale, 370 U.S. 421, 443 (1962). Here Mr. Justice Douglas stated that 
government must be neutral in the field of religion. 

30 See, e.g., Kurland, Religion and the Law 17-18, 111-12 (1962); Cushman, The 
Holy Bible and the Public Schools, 40 Cornell L.Q. 475, 490 (1955); Katz, Freedom 
of Religion and State Neutrality , 20 U. Chi. L. Rev. 426 passim (1953); Kauper, 
supra note 1, at 1053-55; Pfeffer, supra note 1, passim . 

31 374 U.S. at 215. The quotation is taken from an unreported opinion of the 
Superior Court of Cincinnati. See id, at 214-15 n.7. 

32 id. at 222. 
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others is clear. But the neutrality of which the Court speaks ex¬ 
tends beyond this elementary idea. Attention is directed to the 
following crucial language in Mr. Justice Clark’s opinion: 

The test may be stated as follows: what are the purpose and 
the primary effect of the enactment? If either is the advance¬ 
ment or inhibition of religion then the enactment exceeds 
the scope of legislative power as circumscribed by the Con¬ 
stitution. That is to say that to withstand the strictures of 
the Establishment Clause there must be a secular legislative 
purpose and a primary effect that neither advances nor in¬ 
hibits religion. 83 

Applying this test to the cases before it, the Court invalidated 
the Bible-reading and prayer exercises, since it found that these 
exercises were intended to serve a religious purpose. But even if 
regarded as serving a secular purpose, they had “a pervading 
religious character” 34 which the Court apparently identifies with 
a primary effect of advancing religion. 

The test stated by the Court seems to be tailor made to provide 
a solution to the specific problems before the Court. 35 But the 
test is not free from ambiguity. It is clear that, under this test, 
legislation must have a secular purpose. The language respecting 
“primary effect” introduces difficulties, however. In the first 
sentence Mr. Justice Clark speaks of “the primary effect,” but in 
the third sentence he speaks of “a primary effect” in advancing 
or inhibiting religion. Is legislation which is directed to a proper 
legislative purpose and which has a primary or even principal 
secular effect nevertheless invalid to the extent that it does in 
fact also have a primary effect of advancing or inhibiting religion? 
If this is what the test means, it is then immaterial that the legis¬ 
lation is not designed in its purpose or effect to promote or hinder 
religion as such and that it does not single out distinctively reli- 

33 ibid. 

34 Id. at 224. 

35 Cf. Mr. Justice Brennan’s statement in his separate opinion that what the 
establishment clause prohibits are “those involvements of religion with secular 
institutions which (a) serve the essentially religious activities of religious institu¬ 
tions; (b) employ the organs of government for essentially religious purposes; or 
(c) use essentially religious means to serve governmental ends, where secular means 
would suffice.” Id. at 294-95 (emphasis added). 
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gious means to achieve its purpose. This, however, does not appear 
to be a correct interpretation of the test stated by Mr. Justice 
Clark. In the third sentence of the quoted passage he appears to 
be doing nothing more than restating the idea expressed in the 
first sentence where he speaks of the “primary effect” in advancing 
or inhibiting religion. But how is “the primary effect” to be 
determined? In view of the problem before the Court it seems 
evident that the Court was judging primary effect by reference to 
the means employed in achieving the legislative purpose. Here 
the means were distinctively religious in character and were for 
this reason seen to have the primary effect of advancing religion. 
In other words, a secular legislative purpose is vitiated because 
the legislature chooses a distinctively religious test or means to 
achieve its ends. The legislature in its choice of purpose or means 
must be neutral with respect to the religious factor. It cannot 
employ the religious factor in order to advance or inhibit religion 
as such. Or to put the matter in another way, legislation is valid 
even though it does in fact have an incidental effect of advancing 
or inhibiting religion so long as the legislation is directed to a 
proper secular purpose and for the achievement of this purpose 
employs an over-all means or standard which is distinctively 
secular in character. 36 

The test stated by Mr. Justice Clark, as so interpreted, is in 
accord with Professor Kurland's thesis 87 that the twin religion 
clauses of the First Amendment operate to preclude use of the 
religious factor as a special basis of classification in order either 
to hinder or aid religion. Reviewers have pointed out the wide 

36 The test stated by Mr. Justice Brennan in his concurring opinion, supra note 
35, is more ambiguous in this respect. It speaks of involvement by government in 
“essentially religious’* matters. While this suggests that what is forbidden are 
legislative purposes or means that serve religious interests as such, this language 
may also be interpreted to exclude governmental involvements which advance 
“essentially religious” purposes even when the program is not in its purpose or 
choice of means deliberately directed to the advancment of religion. Mr. Justice 
Brennan sees no difficulty, however, with granting tax exemptions to churches and 
religious institutions along with many secular charities and nonprofit organizations. 
374 U.S. at 301. This suggests that the first interpretation is correct and that in 
his thinking government is not involved in an essentially religious purpose as 
long as it does not prefer religion as such. But on the latter point, see infra note 44. 

37 Kurland, op. cit. supra note 30. 
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implications of the Kurland thesis. 38 It operates to prevent govern¬ 
mental action that either hinders or advances religious belief or 
activity but only when the action is specially directed to this end. 
Thus, according to this thesis, the granting of a special exemption 
on religious grounds from regulatory and tax laws of general 
application would be unconstitutional. 89 But by the same token 
withholding of aid on religious grounds is an unconstitutional 
discrimination, since in this case the religious factor is being 
used as a basis for classification in order to place religious activity 
at a disadvantage. Thus on this theory of neutrality, which may 
be called strict neutrality, it would be unconstitutional to dis¬ 
criminate against schools, colleges, and hospitals operated by 
religious bodies under statutes providing for governmental assist¬ 
ance for such private institutions generally. 40 The neutrality 
principle so construed is at war with the broad principle stated 
in the Everson opinion that government cannot aid religion, 41 
since adherence to strict neutrality not only permits but requires 
aid to be given to institutions that serve religious purposes if they 
at the same time fit into the general secular classification and 
purpose for which moneys are spent. The strict neutrality prin¬ 
ciple prohibits only the aid which gives preferential treatment to 
religion as such and by the same token it prohibits only the in¬ 
hibition on religion which results from discrimination against 
religion as such. 

But while the formal test as enunciated in Schempp seems to 
be in accord with the Kurland thesis, it is nevertheless clear from 
a reading of the entire opinion that the Court has not really 
committed itself to the strict neutrality theory. The opinion at 
the outset recites practices 42 which are not condemned yet which 
are inconsistent with the idea that government can do nothing 
which is designed to advance religion or the expression of reli- 


38 Kauper, Book Review, 41 Texas L. Rev. 467 (1963); Pfeffer, Religion-Blind 
Government , 15 Stan. L. Rev. 389 (1963); see also Konvitz, infra , p. 99. 

39 See the discussion in Kurland, op. cit. supra note 30, at 57-70, of the Jehovah’s 
Witnesses cases. 

40 id. at 80-85. 

41 330 U.S. 1, 15 (1947). 

42 374 U.S. at 213. 
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gious belief as such. Mr. Justice Clark, after pointing out that 
religion has been closely identified with our history and govern¬ 
ment, notes, inter alia, that Congress opens its daily sessions with 
a prayer by its chaplain and refers to the use of chaplains in the 
military establishment. Nothing is said to indicate that these 
practices are illegal, 43 yet it seems clear that in these instances 
government is not strictly neutral with respect to religious mat¬ 
ters. 44 These practices have a primary effect of advancing religion 
and can hardly be reconciled with the formal test propounded 
in Schempp. Moreover, Mr. Justice Clark takes pains in his 
opinion 46 to indicate that the Court is not disposed to question 
the vitality of the Zorach decision, 46 which upheld the validity 
of a program of released time for religious education when con¬ 
ducted off the school premises. 47 Here surely is a case where 
government is acting deliberately to advance religion. Again this 
is a practice that cannot be reconciled with the idea of strict 
neutrality implicit in the formal test propounded in Schempp. 

It appears then that the test which the Court employs cannot 
be taken at its face value and that the neutrality of which the 
Court speaks is a more complex matter than first appears. Neu¬ 
trality is a coat of many colors. Any appraisal of neutrality as the 
key to interpretation of the First Amendment must take into 
account the view the Court has held in the past on the inter¬ 
relationship of the establishment and free exercise clauses. Indeed, 


43 “We are not of course presented with and therefore do not pass upon a situa¬ 
tion such as military service, where the Government regulates the temporal and 
geographic environment of individuals to a point that, unless it permits voluntary 
religious services to be conducted with the use of government facilities, military 
personnel would be unable to engage in the practice of their faiths.” Id. at 226 
n. 10. 

44 Mr. Justice Brennan suggests reasons why the appointment of military or 
prison chaplains, the appointment of legislative chaplains, and the saying of in voca¬ 
tional prayers in legislative chambers do not offend the establishment limitation. 
Id. at 296-300. But these practices are hardly compatible with the test he formulates, 
see supra notes 35 and 36. 

45 374 U.S. at 223. 

46 Zorach v. Clauson, 343 U.S. 306 (1952). 

47 Mr. Justice Brennan in his opinion supports the result in Zorach and finds 
adequate grounds to distinguish it from McCollum. 374 U.S. at 261-63. On the 
significance of Zorach as a limitation on McCollum, see Kauper, op. cit. supra note 
14, at 14-19. 
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at this point we get to the central problem of the First Amend¬ 
ment. According to Professor Kurland’s thesis the problem is 
readily resolved. 48 The non-establishment limitation and the free 
exercise guarantee are opposite sides of the same coin. These 
limitations are not independent substantive limitations but 
rather they state correlative aspects of a single rule of classifi¬ 
cation. The establishment limitation cannot be invoked to justify 
denial of benefit on religious grounds and the free exercise prin¬ 
ciple cannot be invoked to justify governmental action designed 
to promote religious ends as such. But the Supreme Court has 
not in the past followed this theory. It has upheld claims to 
preferential treatment under regulatory and tax laws on religious 
grounds. Cases dealing with Jehovah’s Witnesses are a conspicuous 
example. 49 In turn the Court has permitted use of the religious 
factor as the basis for preferential legislation even though not 
constitutionally required. 50 It is evident then that any concept of 
neutrality that has been judicially developed to date has been 
developed within the framework of a judicial thinking that looks 
upon the establishment and free exercise clauses as stating in¬ 
dependent limitations which may in some instances overlap but 
in other situations compete with each other. In this view a strict 
neutrality derived from the establishment clause yields to a 
larger and relative neutrality that balances free exercise against 
establishment and is weighted in favor of free exercise. 51 It may 
appropriately be characterized as a benevolent neutrality. 


48 Kurland, op. cit. supra note 30. 

49 See Murdock v. Pennsylvania, 319 U.S. 105 (1943) (religious activities in the sale 
and distribution of literature held immune to local license taxes); Martin v. 
Struthers, 319 U.S. 141 (1943) (an ordinance restricting the freedom of house-to- 
house solicitation held not applicable to such solicitation for religious purposes). 

60 Selective Draft Law Cases, 245 U.S. 366 (1918) (exemption from military service 
on religious grounds). See also Commonwealth v. Arlan's Dept. Store, 357 S.W.2d 
708 (Ky. 1961), appeal dismissed for want of a substantial federal question sub nom . 
Arlan's Dept. Store v. Kentucky, 371 U.S. 218 (1962) (upholding an exemption on 
religious grounds from a Sunday closing law). On the question of tax exemptions 
for property used for religious purposes, see infra , note 126. 

61 This is the concept of neutrality advanced in Katz, supra note 30. For Professor 
Kurland's comments on the neutrality concept advanced in Schempp, see Kurland, 
supra note 27, at 161. 
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ACCOMMODATION—REQUIRED AND PERMISSIBLE 

The argument that the free exercise clause operates to 
limit a strict neutrality derived from the establishment limitation 
finds its common expression in the term “accommodation”—a 
term that has assumed special significance in discussions of issues 
respecting the interrelationship of law and religion. The basic 
idea is that government may accommodate its legislation and 
programs to the religious character, needs, and interests of its 
people. 52 The accommodation principle assumes several aspects. 
It may require that in some instances government in the interest 
of religious liberty accord a preferred position to religious 
activities as such by granting exemptions or special dispensations 
from tax or regulatory laws of general application. 53 In holding 
that in these situations the claim to religious freedom justifies a 
requirement of preferential treatment, the Court seems clearly 
to be subordinating the establishment limitation to the free 
exercise principle. The Court considered the relevancy of this 
argument in the principal case. The contention was made that 
to require the complete elimination of religious exercises in 
public schools was an interference with the religious liberty of 
those children who wished to participate. The Court’s answer, 
however, was that the free exercise clause has never meant that a 
majority could use the machinery of the state to practice its 
beliefs. 54 

Justice Stewart, in his dissenting opinion, recognized that there 
was no right to have such exercises in public schools. The issue, 
as he saw it, was whether such exercises were constitutionally 
permissible. 55 This brings us to a second concept that has 
assumed prominence in the Court’s opinions, namely, that al- 


52 “When the state encourages religious instruction or cooperates with religious 
authorities by adjusting the schedule of public events to sectarian needs, it follows 
the best of our traditions. For it then respects the religious nature of our people 
and accommodates the public service to their spiritual needs.” Douglas, J., in 
Zorach v. Clauson, 343 U.S. 306, 313-14 (1952). 

53 See cases cited supra note 49. 

54 374 U.S. at 226. 

55 id. at 316. 
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though a state is not required to take steps or adopt programs 
to promote the free exercise of religion, it has within limits the 
discretionary power to do so by accommodating its services and 
facilities to the religious interests of the people. The idea of 
permissible “accommodation” entered into the technical termi¬ 
nology of the field in the Zorach opinion. 56 Released time off 
the school premises was a form of permissible accommodation 
of the public school system in recognition of the religious in¬ 
terests and needs of the people. The concept of permissible accom¬ 
modation presupposes a legislative discretion in some situations to 
make a choice between favoring either the free exercise or the 
non-establishment limitations. In the released-time case the legis¬ 
lature makes the choice in favor of religious freedom. Clearly 
this is a program designed to aid or advance religious education 
as such. 

But how is the concept of permissible accommodation recon¬ 
ciled with an interpretation of the establishment clause which 
precludes legislation designed to promote religious purposes as 
such or which requires strict neutrality with respect to religious 
matters? As previously noted, Mr. Justice Stewart would recog¬ 
nize a legislative power to authorize Bible-reading and prayer 
practices in public schools as a permissible form of accommoda¬ 
tion so long as no preference was given to any one religious group 
and children were in fact free to participate or not participate. 67 
Mr. Justice Clark in his Schempp opinion carefully avoids any 
use of the term “accommodation/’ although his opinion seems to 
recognize the continued vitality of Zorach based on the permissible 
accommodation theory. But the idea of accommodation receives 
explicit attention from the concurring Justices. Mr. Justice Gold¬ 
berg was keenly aware of the problem when he spoke of the “un¬ 
avoidable accommodations” 58 necessary to achieve the maximum 
enjoyment of each of the various objectives essential to the fullest 
realization of true religious liberty and stated that examples 
could readily be multiplied of governmental recognition of the 
religious nature and interest of our people, “for both the required 

5® See supra note 52. 

57 374 U.S. at 316-17. See supra note 8. 

68 374 U.S. at 305. 
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and the permissible accommodations between state and church 
frame the relation as one free of hostility or favor and productive 
of religious and political harmony, but without undue involve¬ 
ment of one in the concerns or practices of the other.” 59 

Mr. Justice Brennan’s separate opinion is particularly interest¬ 
ing for its discussion of the concept of neutrality in relation to 
permissible forms of accommodation. While he speaks of “a strict 
neutrality in matters of religion,” 80 and says that the state “must 
be steadfastly neutral in all matters of faith, and neither favor nor 
inhibit religion,” 61 he nevertheless recognizes the validity of the 
accommodation principle and lists and discusses six categories 
of either required or permissible accommodation. 62 

The accommodation theory is premised in part on the idea 
that if the neutrality concept is pushed to the point where govern¬ 
ment may not specially take account of the religious interests 
of its people, it may not only impose inhibitions upon the free 
exercise of religion but by committing the state to a purely se¬ 
cular position it may thereby place the state in a position of hosti¬ 
lity to religion. In this event the state is no longer really neutral. 
Already in Zorach Mr. Justice Douglas had stated that the First 
Amendment did not require government to display hostility to 
religion. 68 Mr. Justice Clark in his opinion in Schempp agrees 
that the state may not affirmatively oppose or show hostility to 
religion. 64 Mr. Justice Brennan recognizes that “insistence upon 
neutrality, vital as it surely is for untrammeled religious liberty, 
may appear to border upon religious hostility.” 65 Mr. Justice 


89 Id. at 306. 

6 « Id. at 295. 

ei Id. at 299. 

62 They are as follows: (1) cases of conflict between establishment and free exer¬ 
cise, including provision for churches and chaplains at military establishments for 
those in the armed services and chaplains in penal institutions; (2) prayers in legis¬ 
lative chambers and appointment of legislative chaplains; (3) non-devotional use 
of the Bible in public schools; (4) uniform tax exemptions incidentally available 
to religious institutions; (5) religious considerations in public welfare programs; 
(6) activities, like Sunday closing laws, which, though religious in origin, have 
ceased to have religious meaning. 374 U.S. at 294-304. 

63 343 U.S. 306, 314 (1952). 

64 374 U.S. at 225. 

66 id. at 246. 



20 RELIGION AND THE PUBLIC ORDER 


[1963 


Goldberg states that “untutored devotion to the concept of neu¬ 
trality can lead to invocation or approval of results which par¬ 
take ... of a brooding and pervasive devotion to the secular and 
a passive or even active, hostility to the religious .” 66 Such results, 
in his opinion “are not only not compelled by the Constitution, 
but, it seems to me, are prohibited by it .” 67 

The ambiguities and difficulties inherent in the neutrality 
concept in this regard are underscored by Mr. Justice Stewart’s 
dissenting opinion. He too accepts the principle of neutrality. 
But he sees neutrality in a larger frame of reference that requires 
even-handed treatment to all who believe, doubt, or disbelieve . 68 
When the state authorizes opportunities for religious practices 
in public schools, but without giving a preference and with full 
freedom of non-participation, the state is properly accommodat¬ 
ing its program to “those differences which the existence in our 
society of a variety of religious beliefs makes inevitable .” 69 Ob¬ 
serving that “a compulsory state educational system so structures 
a child’s life that if religious exercises are held to be an impermis¬ 
sible activity in schools, religion is placed at an artificial and 
state-created disadvantage,” he stated that permission of such 
exercises for those who want them is necessary if the schools are 
really to be neutral in the matter of religion . 70 Indeed, according 
to him, “a refusal to permit religious exercises, thus is seen, not 
as the realization of state neutrality, but rather as the establish¬ 
ment of a religion of secularism, or at the least, as government 
support of the beliefs of those who think that religious exercises 
should be conducted entirely in private .” 71 

Mr. Justice Stewart’s reference to a “religion of secularism” 
touches on the most vital and difficult aspect of the neutrality 
concept as it relates to the public schools. While it is clear that 
the public schools must be secular in their character and program, 
it is equally clear that they cannot be used as governmental ve- 


«8 Id. at 306. 
67 Ibid. 

88 Id. at 317. 

69 ibid. 

to id. at 313. 
71 Ibid. 
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hides to promote a secularistic philosophy. According to Torcaso 
secular or humanistic religions enjoy the same liberty under the 
First Amendment as do theistic religions . 72 It should follow then 
that naturalistic or secular religions are religions also for the pur¬ 
pose of the establishment clause and that it is as inappropriate for 
government to establish non-theistic ideologies as it is to establish 
theistic ideologies . 78 Mindful of the argument respecting secular¬ 
ism, Mr. Justice Clark agrees that the state may not establish a 
“religion of secularism” in the sense of affirmatively opposing or 
showing hostility to religion . 74 But he summarily rejects the idea 
that the decision has that effect . 75 Aware of the problem, however, 
he states that consistent with the decision public schools may 
present study of religion and study of the Bible when it is done 
objectively as part of a secular program of education . 76 Mr. Justice 
Goldberg agrees that it is appropriate to teach about religion in 
the public schools , 77 and Mr. Justice Brennan characterizes non- 
devotional use of the Bible and teaching about the differences 
between religious sects in classes in literature or history as a form 
of permissible accommodation . 78 


72 “Among religions in this country which do not teach what would generally 
be considered a belief in the existence of God are Buddhism, Taoism, Ethical Cul¬ 
ture, Secular Humanism and others.” Torcaso v. Watkins, 367 U.S. 488, 495 n. 11 
(1961). 

73 See Ball, Cross, Konvitz, Powell, Pfeffer, Shinn, and Whelan, The Meaning of 
Religion in the First Amendment , The Catholic World, Aug. 1963. 

74 574 U.S. at 225. 

75 “We do not agree, however, that this decision in any sense has that effect.” 
Ibid. 

76 Ibid. 

77 Id. at 306. 

78 id. at 300-01. The part of Mr. Justice Brennan's opinion dealing with the 
history and educational aspects of Bible reading and religious teaching in the 
public schools, id. at 266-94, is a perceptive and illuminating treatment of the 
whole subject. In addition to expressing his approval of non-devotional study of 
the Bible and religion, Mr. Justice Brennan suggests that “readings from the 
speeches and messages of great Americans, for example, or from the documents of 
our heritage of liberty, daily recitation of the Pledge of Allegiance, or even the 
observance of a moment of reverent silence at the opening of class,” would ade¬ 
quately serve the secular purposes which the school authorities in the cases before 
the Court claimed were served by the Bible-reading and prayer exercises. Id. at 
281. The opinion in the Engel case had also recognized the propriety of patriotic 
exercises that carried some religious significance. 370 U.S. 421, 435 n. 21 (1962). 
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To say that a governmental program does not display hostility to 
religion does not completely meet the argument advanced by Mr. 
Justice Stewart that indifference to religion in the public school 
program contributes to the promotion of a religion of secular¬ 
ism. For this reason Justices Clark and Goldberg and Brennan 
all speak about the propriety of studying the Bible and religion 
in the public schools provided the study is directed to secular 
objectives. Thus the “secular” and the “religious” are placed in 
sharp contrast so far as the objectives of public education are con¬ 
cerned. But Torcaso blurs the distinction between the religious 
and the secular. How can a court determine whether means adopted 
to achieve a secular purpose are secular or religious means 
and whether the primary effect of a given program is to advance 
or inhibit religion ? 79 A secular purpose combined with secular 
means may have the primary effect of promoting a cult of secular¬ 
ism. And if so-called secular means advance a secularistic religion, 
then can it be said that the means are really secular? If the total 
impact of a public school program is to promote a humanistic 
view of life and humanistic ethics, or if a particular practice pro¬ 
motes a secular ideology , 80 is not the state not only giving aid 
to a secular religion but also giving it a preferred position? It 
is at this point that Mr. Justice Stewart’s observations are parti¬ 
cularly acute and relevant . 81 Neither the majority opinion nor the 
separate concurring opinions squarely meet his objection except 
to approve objective study of the Bible and of religion and 
patriotic exercises as an antidote to the secularity of the public 
school program. Indeed, the definition of religion given in Tor- 
caso poses a dilemma in any attempt to delineate the role of the 
public schools with respect to religion. This is not to discredit the 


79 For a critical discussion of the Court’s competence to define religious purpose 
and effect in the context of the cases before it in Schempp, see Holbrook, Religious 
Scholarship and the Court , The Christian Century, Sept. 4, 1963, p. 1076. 

80 To some it may appear that the pledge of allegiance and the flag salute 
promote a cult of patriotism or a folk religion of Americanism. But this kind of 
ideological involvement by the public schools is permissible provided that participa¬ 
tion is voluntary. West Virginia State Board of Educ. v. Barnette, 319 U.S. 624 
(1943). See Kauper, supra note 1, at 1061-63. See also, Mr. Justice Brennan’s opinion 
in Schempp , 374 U.S. at 251-53. 

81 See discussion in the text, supra at notes 68-71. 
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distinction made in Schempp between religious exercises and 
educational programs directed to the study of the Bible and of 
religion, but rather to suggest that the highly conceptualistic 
test stated in the majority opinion presupposes an extraordinary 
judicial wisdom in determining what are religious purposes and 
effects and that the Court in making the sharp distinction between 
the religious and the secular ignores the relevance and significance 
of secular religion. In any event it seems clear that in the interest 
of neutrality as between theistic and humanistic religions, the 
public schools must carefully avoid any program of indoctrina¬ 
tion in ultimate values. 

INVOLVEMENT 

In view of the accommodation doctrine and its varied as¬ 
pects, the question may be asked why the Court felt obliged to 
invalidate the Bible-reading and prayer exercises as a forbidden 
form of establishment instead of viewing them, as Mr. Justice 
Stewart did, as a category of permissible accommodation? The 
short answer seems to be that in prescribing these exercises for 
public schools, the government had become too intimately “in¬ 
volved” in religious matters. The Court emphasizes that the 
states were requiring the selection and reading of verses from 
the Holy Bible and the recitation of the Lord’s Prayer by the 
students in unison, that these exercises were prescribed as part 
of the curricular activities of students required by law to attend 
school, that they took place in public school buildings under the 
supervision of and with the participation of teachers employed 
in these schools . 82 That the degree of the state’s involvement in 
these religious exercises was the crucial factor is clearly brought 
out also in the separate opinion of Mr. Justice Goldberg, who 
stated that the “pervasive religiosity and direct governmental in¬ 
volvement entering in the prescription of prayer and Bible-read¬ 
ing in the public schools, during and as part of the curricular 

82 374 U.S. at 223. These same elements were emphasized by the Court in Engel 
v. Vitale, 370 U.S. 421, 430-31 (1962). Since the Court emphasizes that the exercises 
were required, the question may be raised whether Bible-reading and prayer exer¬ 
cises are valid if not required by law but left to the teachers' discretion. See Kauper, 
supra note 1, at 1041. 
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day, involving young impressionable children whose school at¬ 
tendance is statutorily compelled and utilizing the prestige, 
power and influence of school administration, staff, and authority, 
cannot realistically be termed simply accommodation. . . .” 88 
Likewise, Mr. Justice Brennan in his separate opinion also em¬ 
phasizes the element of involvement. Indeed, “involvement” is 
the key to his interpretation of the establishment limitation . 84 

The idea of involvement then emerges as another key concept 
in the interpretation of the establishment limitation, although 
it should be observed that the majority opinion makes no expli¬ 
cit mention of the term. Accommodation as a limitation on neu¬ 
trality warrants some practices that promote religious freedom 
and the religious interests of the people but it cannot be pushed 
to the point where it justifies the kind of direct and substantial 
state involvement in sectarian matters which gives rise to the 
divisive influences and inhibitions of freedom precluded by both 
religion clauses of the First Amendment . 85 Although the Court 
emphasized in Schempp that it was resting the case on the estab¬ 
lishment clause, rather than the free exercise clause, it seems 
clear from the emphasis placed on the official nature of these 
exercises and on the fact that they were required by law, that 
the threat to freedom of conscience and belief resulting from 
the implied pressure on children to conform, despite the freedom 
of non-participation, played a vital part in the decision . 86 This is 
suggested also by the separate opinion of Mr. Justice Goldberg . 87 

83 374 U.S. at 307. 

84 For the language of the test stated by Mr. Justice Brennan in terms of for- 
bidden types of involvements, see supra note 35. 

85 See Mr. Justice Goldberg’s opinion, 374 U.S. at 307, and his further statement 
that the First Amendment “does not prohibit practices which by any realistic 
measure create none of the dangers which it is designed to prevent and which 
do not so directly or substantially involve the state in religious exercises or in the 
favoring of religion as to have meaningful and practical impact.” Id. at 308. 

86 See Kauper, supra note 1, at 1061; Choper, supra note 1, passim; Louisell & 
Jackson, supra note 1, at 759. 

87 Note his reference to “young impressionable children” in the passage from his 
opinion quoted in the text supra at note 83; see also Mr. Justice Harlan’s dissenting 
opinion in Sherbert v. Verner, 374 U.S. 398, 422-23 (1962), where he said that a 
state violates its obligation of neutrality when “it mandates a daily religious exer¬ 
cise in its public schools, with all the attendant pressures on the school children 
that such exercise entails .” (Emphasis added.) 
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While Mr. Justice Brennan states that the feature of voluntary 
participation was irrelevant once it was concluded that these 
practices violated the establishment clause, he nevertheless de¬ 
velops at length the argument that the procedure whereby a 
student was required to identify himself in order to be excused 
from participation was in itself a violation of religious liberty . 88 

In his opinion Mr. Justice Clark distinguishes Zorach v. Clau- 
son , s9 the case which upheld a system of released time when con¬ 
ducted off the school premises. He points out that none of the 
factors that identified the government with religion so closely 
in the Bible-reading and prayer situation was present in Zorach 
except the factor of compulsory school attendance . 90 Mr. Justice 
Brennan says that the distinction between McCollum 91 and Zorach 
is a clear one, since in McCollum the teacher of religion was put 
in exactly the same position as the public school teacher in the 
public school classroom . 92 Apparently Zorach is still considered 
good law . 93 But it is evident that when the state authorizes or 
directs a released-time program whether on or off the school 
premises, it is not being strictly neutral. It is sponsoring a pro¬ 
gram aimed at a religious objective and employing a religious 
means. What distinguishes Zorach from McCollum is not that 
the government is less neutral but that the government is less 


88 374 U.S. at 288-93. In discussing invocational prayers in legislative chambers 
as a form of permissible accommodation, Mr. Justice Brennan points out that 
legislators “are mature adults who may presumably absent themselves from such 
public and ceremonial exercises without incurring any penalty, direct or indirect.” 
Id. at 299-300. At another point he adverts to the distinction between voluntary 
attendance at college of young adults and the compulsory attendance of young 
children at elementary and secondary schools as warranting a difference in constitu¬ 
tional results. Id. at 252-53. 

89 343 U.S. 306 (1952). 

90 374 U.S. at 223. 

91 McCollum v. Board of Educ., 333 U.S. 203 (1948). In this case the Court held 
that a program of released time for religious instruction on the school premises 
violated the establishment limitation, but in the later Zorach case the Court dis¬ 
tinguished the situation where the program was conducted off the school premises. 

92 374 U.S. at 261-63. 

93 Some writers concluded that Zorach had lost its vitality in view of the decision 
and opinion in Engel. See Kurland, supra note 1, at 32; Pfeffer, supra note 1, at 
747-49. In his discussion of Schempp Professor Kurland suggests that Zorach has 
now been “distinguished to death.” Kurland, supra note 27, at 161. 
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directly involved when religious education is given off the school 
premises. Yet some have argued that even here the program 
carries with it a certain weight and prestige because it is related 
to the public school program, and they have asserted also that 
the released-time program operates with a coercive force to in¬ 
duce all children to participate . 94 Government is also involved 
when chaplains are employed to open daily sessions of Congress. 
But Congress does not prescribe the prayer to be used and 
congressmen are not under pressure to be present for the exer¬ 
cise . 95 Certainly government is involved when it appropriates 
money for chaplains and chapels as part of the military establish¬ 
ment. To use the language stated in Mr. Justice Brennan’s test , 96 
the organs of government are being used for essentially religious 
purposes. But there is no officially prescribed faith and no coer¬ 
cive elements are present. Moreover, it is arguable that failure 
to provide these facilities and services would result in a serious 
limitation on religious freedom . 97 

CONCLUSIONS RESPECTING SCHEMPP 

What conclusions, then, may be reached respecting 
Schempp ? So far as the holding and its practical implications are 
concerned, the result is clear. Prescribed religious exercises and 
ceremonies in public schools are prohibited. The fact that such 
exercises have the sanction of historical usage is not sufficient 
to sustain their continued validity. As pointed out by Mr. Jus¬ 
tice Brennan, school practices attributable to religious patterns 
of an earlier day must be re-examined in the light of current 
social patterns and the special place that the public school occu¬ 
pies in our contemporary pluralistic and democratic society . 98 


94 See Zorach v. Clauson, 343 U.S. 306, 324 (1952) (dissenting opinion); Pfeffer, 
Church, State and Freedom 373 (1953); Choper, supra note 1, at 390-91; Cushman, 
supra note 30, at 494-97. 

95 See supra note 88. 

96 Supra note 35. 

97 See Mr. Justice Brennan's opinion, 374 U.S. at 296-98. Mr. Justice Goldberg 
states that opinions in the present and past cases would recognize the propriety 
of providing military chaplains. Id. at 306. Cf . the guarded footnote on this ques¬ 
tion in the majority opinion quoted supra in note 43 . 

98 “it is ‘a constitution we are expounding/ and our interpretation of the First 
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Our major concern in this article is with the contribution 
Schempp makes to the interpretation of the establishment clause. 
The foregoing discussion demonstrates that the majority opinion 
suffers from internal inconsistencies. The Court with apparent 
approval quotes language of prior opinions postulating the 
broad no-aid principle. But it places central reliance on a prin¬ 
ciple of strict neutrality which cannot be reconciled with the 
no-aid principle. This central emphasis is supported by what 
appears to be a studied avoidance in the majority opinion of the 
terms “accommodation” and “involvement” as qualifications of 
the neutrality principle. But the concepts of accommodation and 
involvement are implicit in the total opinion, become explicit 
in the separate opinions of other members of the Court, and find 
support in the Court’s earlier decisions." In the end then, 
Schempp does not give authoritative support to a strict neutrality 
approach. What emerges is a relative or benevolent neutrality 
geared to the concepts of accommodation and involvement. In 
order to advance religious freedom or the religious interest of 
the people or in order to prevent discrimination on religious 
grounds in its laws or programs, government in some cases may, 
and in other cases must, subordinate the strict neutrality in re¬ 
ligious matters required by the establishment clause to the larger 
and relative neutrality inspired by the necessity of balancing 
establishment against free exercise. The accommodation con¬ 
cept becomes the judicial vehicle for harmonizing the two clauses 
in the interests of this larger and benevolent neutrality which 
in an over-all sense is directed to the end of protecting and ad- 

Amendment must necessarily be responsive to the much more highly charged nature 
of religious questions in contemporary society. ... It is implicit in the history and 
character of American public education that the public schools serve a uniquely 
public function: the training of American citizens in an atmosphere free of 
parochial, divisive, or separatist influences of any sort—an atmosphere in which 
children may assimilate a heritage common to all American groups and religions.” 
374 U.S. at 241-42. 

99 Explicit recognition of the accommodation principle is found not only in the 
separate opinions of Justices Brennan, Goldberg (joined by Mr. Justice Harlan), 
and Stewart in Schempp but also in Mr. Justice Harlan’s opinion, joined by Mr. 
Justice White, in Sherbert v. Verner, 374 U.S. at 418, discussed in the text infra 
pp. 29 ff. Mr. Justice Harlan also recognizes that the accommodation principle is 
inconsistent with the view expounded by Professor Kurland. 374 U.S. at 422. 
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vancing religious liberty. But accommodation of laws and pro¬ 
grams in furtherance of religious liberty cannot be carried to the 
point where it swallows up the establishment limitation. The ac¬ 
commodation theory is limited by the involvement principle. 
Government may to some extent involve itself in religious 
matters. The problem relates to the degree and extent of such 
involvement. When the government throws the full weight of its 
authority behind religious practices in public schools, it becomes 
too deeply involved, since these practices invite the risk of in¬ 
trusion of sectarian influences and the impairment of liberty of 
both believers and non-believers and thereby threaten the total 
values served by both the religion clauses of the First Amend¬ 
ment. Any theory of permissible accommodation must stop short 
of this point. 

In any appraisal of Schempp it should be emphasized that the 
case, in dealing with a problem of the interrelationship of law 
and religion, did not involve a question of church-state relations 
or a problem arising out of any substantial use of government 
funds to assist either religious activities or religious institutions . 100 
But several points may be made on the implications of Schempp 
respecting such financial assistance. Obviously the accommodation 
idea cannot be used to support the conclusion that government 
must or may directly support the churches’ general program in 
the interest of advancing religious liberty. Here the establishment 
limitation overrides the free exercise principle. But may govern¬ 
ment, in spending moneys for public purposes, such as health, 
education, and social welfare, equally support religious institu¬ 
tions which along with secular institutions serve these public 
purposes? According to the strict neutrality theory, government 
is not only permitted but required to do so, since otherwise it 
is discriminating on religious grounds in the disbursement of 
public funds. But the larger and relative neutrality which emerges 
from the Supreme Court decision, a neutrality that weighs ac¬ 
commodation against involvement and establishment against 
free exercise, still leaves the question open whether a non-pre- 


100 See supra note 6 respecting Mr. Justice Douglas’ views on the use of govern¬ 
mental funds or property in aid of religious activities. 
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ferential expenditure of public moneys to religious institutions 
in furtherance of purposes in which government and the churches 
have concurrent interests may not so deeply involve government 
in religious matters as to violate what the Court conceives to be 
the basic values served by the First Amendment. 

Sherbert v. Verner 

The point has been made that the neutrality which 
emerges from Schempp is not a strict neutrality that corresponds 
to Professor Kurland’s thesis but a larger and even benevolent 
neutrality which is dictated by the necessity of balancing free 
exercise against establishment. Any doubt as to the correctness 
of this interpretation is dispelled by Sherbert v. Verner , 101 de¬ 
cided the same day as Schempp. Indeed, Sherbert not only under¬ 
cuts the strict neutrality idea, but it expands the concept of bene¬ 
volent neutrality, affirms and enlarges the accommodation idea, 
and opens up new vistas on the interpretation of the First Amend¬ 
ment and particularly on the relationship of the establishment 
and free exercise clauses. Sherbert will be examined with these 
considerations in mind. 

Adell Sherbert, a member of the Seventh-day Adventist 
Church, was discharged from her South Carolina employment 
because of refusal to work on Saturday, the Sabbath day of her 
faith. Unable to obtain other employment because of conscien¬ 
tious objection to Saturday work, she filed a claim for unemploy¬ 
ment compensation benefits under the South Carolina Unemploy¬ 
ment Compensation Act. The Employment Security Commission 
denied the claim in accordance with the statutory provision which 
disqualified for benefits any person who failed, without good 
cause, to accept suitable work when offered by the employment 
office or the employer. Refusal to work on Saturday was not 
recognized as a good cause for refusal to accept employment. The 
denial of the claim was sustained by the South Carolina courts. 
In its opinion the South Carolina Supreme Court rejected the 
argument that the provision of the statute resulted, in its applica- 


101 374 U.S. 398 (1963). 
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tion to her, of an abridgment of her right to the free exercise of 
religion under the First and Fourteenth Amendments. 102 

On review the United States Supreme Court sustained the ap¬ 
pellant’s constitutional claim and reversed the judgment below. 
Thus, the Court held that religious convictions respecting a day 
of worship must be taken into account and respected by a state 
in determining whether a person is disqualified for unemploy¬ 
ment compensation benefits. Mr. Justice Brennan delivered the 
opinion of the Court. Justices Douglas and Stewart concurred in 
separate opinions and Mr. Justice Harlan, joined by Mr. Justice 
White, dissented. 

It should be noted at the outset that the Court had the oppor¬ 
tunity to rest the case on a narrower ground. A South Carolina 
statute expressly recognizes that an employer may not discriminate 
against an employee who refuses to work on Sunday because of 
conscientious opposition to Sunday work. 103 This provision, 
while not expressly directed to the matter of disqualification for 
unemployment benefits, would still have the practical effect of 
giving a special and preferred position to those opposed to Sun¬ 
day work on religious grounds. If, therefore, an employer could 
lawfully discharge a person because of refusal to work on Satur¬ 
day on religious grounds, there was a substantial basis for argu¬ 
ing unlawful discrimination. Although the Court says that the 
unconstitutionality of the state’s action in disqualifying a Sab¬ 
batarian for benefits “is thus compounded by the religious dis¬ 
crimination which South Carolina’s general statutory scheme 
necessarily entails,” 104 the element of discrimination does not 
furnish the primary ground for decision. 

In reaching its conclusion that South Carolina’s refusal to give 
effect to appellant’s religious objection to Saturday work in deter¬ 
mining her qualification for unemployment benefits violated the 
appellant’s freedom of religion, the Court relied upon two princi¬ 
pal considerations: (1) the statute imposed an indirect burden on 
appellant’s freedom of religion, since it forced her to choose 


102 Sherbert v. Vemer, 240 S.C. 286, 125 S.E.2d 787 (1962). 

103 S. C. Code, sec. 64-4. 

104 Sherbert v. Vemer, 374 U.S. 398, 406 (1963). 
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between following the precepts of her religion and forfeiting 
benefits on the one hand, and abandoning one of the precepts of 
her religion in order to accept work on the other hand; 105 (2) no 
compelling state interest enforced in the eligibility provisions of 
the South Carolina statute justified the substantial infringement 
of the appellant’s religious freedom. 106 

In evaluation of the Court’s decision and the grounds stated 
in its opinion, some things should be clearly understood. South 
Carolina imposed no direct duty on anyone to work on Saturday. 
It imposed no religious test for employment. In refusing to rec¬ 
ognize personal reasons as good cause for refusal of employment, 
it did not discriminate on religious grounds. In short the statute 
was neutral with respect to the religious factor so far as qualifica¬ 
tion for unemployment compensation benefits was concerned. 
According to Professor Kurland’s thesis the state’s action should 
be upheld, since the state was not using religion as a classification 
factor to hinder religion. Yet the statute was held invalid in its 
application to appellant because in its operation it placed her 
at a disadvantage because of her religion. Thus the Court by its 
interpretation of the free exercise clause disregards strict neutral¬ 
ity and places a duty on South Carolina to take the religious 
factor into account and make it the ground of a preferred position 
in the application of its statute. In no other case has the Court 
gone this far in sustaining a claim under the free exercise clause. 
The Court has given a preferred position to religious proselytiz¬ 
ing in sustaining constitutional objections to statutes and ordin¬ 
ances regulating and taxing the activities of salesmen, etc. 107 
But in those cases the state was found to impose a direct restraint 
on religious activities even though the law was non-discriminatory. 
But in Sherbert the Court required a special preference or ex¬ 
emption to be given on religious grounds in order to relieve 
from an indirect restraint on religious liberty. Here the closest 
case in point is Braunfeld v. Brown 108 holding that the free exer¬ 
cise clause does not constitutionally require an exemption from 

i«5 Id. at 404. 

i#e Id. at 406-09. 

iot Supra note 49. 

108 366 U.S. 599 (1961). 
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Sunday closing laws for those who on religious grounds observe 
a different day of rest. Justices Stewart, Harlan, and White 
thought that Braunfeld was not distinguishable and that in effect 
Sherbert overrules Braunfeld. 109 But the majority opinion distin¬ 
guishes Braunfeld on the ground that the Sunday closing law im¬ 
posed a less direct burden on religious liberty and that compel¬ 
ling public considerations warranted the denial of the special 
exemption there, whereas similar considerations do not govern 
so far as unemployment compensation laws are concerned. 110 
This distinction failed to persuade Justices Stewart and Harlan. 111 

For the purpose of this article Sherbert is significant because of 
its bearing on the neutrality concept and on the relationship of 
the free exercise clause to the establishment limitation. It was 
pointed out earlier that the Court's concept of neutrality is 
shaped by the accommodation concept, which may mean that 
in some cases government is constitutionally required to give aid 
or preference to religion in order to respect religious freedom 
and in other cases is constitutionally permitted to accommodate 
its program to religious needs and interests. Certainly Sherbert 
makes clear, far more strikingly than Schempp, that the Court 
rejects the notion that the religious factor cannot be considered 


109 See Mr. Justice Stewart’s opinion, 374 U.S. at 417-18, and Mr. Justice Harlan’s 
opinion, id. at 421. 

no Referring to Sunday closing laws, and the decision in Braunfeld v. Brown, 366 
U.S. 599 (1961), the Court says that the secular objective of providing one uniform 
day of rest could be achieved only by declaring Sunday to be that day of rest 
and that requiring exemptions for Sabbatarians presented such problems that 
such a requirement would have rendered the entire statutory scheme unworkable. 
The Court found no such justification present in the instant case. 374 U.S. at 408-09. 
Nor did the Court attach serious weight to the argument that an exemption on 
religious grounds would lead to spurious claims that might threaten to dilute the 
unemployment fund and disrupt the scheduling of work. Id. at 407. 

in Mr. Justice Stewart thought that the restriction on religious liberty was less 
onerous in the Sherbert case than in Braunfeld since Sherbert at most would be 
denied unemployment compensation benefits for 22 weeks, whereas the Sunday 
closing law was a criminal statute. Id. at 417-18. Justice Harlan stated that the 
secular purpose of the statute was even clearer here than in Braunfeld; that here, 
as in Braunfeld, an exception to rules of eligibility based on religious conviction 
would necessitate judicial examination of those convictions, and that the indirect 
financial burden of the present law was far less than that involved in Braunfeld. 
Id. at 421. 
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a basis for a legislative classification that results in promoting or 
giving aid to religion. And this in turn means that the idea that 
the establishment clause prohibits all aid to religion as such 
cannot be strictly followed. 

Mindful of the argument that to require a special dispensation 
under the statute in favor of Sabbatarianism raised an establish¬ 
ment question, Mr. Justice Brennan in his opinion for the major¬ 
ity said: 

. . . plainly we are not fostering the “establishment” of the 
Seventh-day Adventist religion in South Carolina, for the 
extension of unemployment benefits to Sabbatarians in com¬ 
mon with Sunday worshippers reflects nothing more than the 
governmental obligation of neutrality in the face of religious 
differences, and does not represent that involvement of reli¬ 
gious with secular institutions which it is the object of the 
Establishment Clause to forestall. ... Nor does the recogni¬ 
tion of the appellant's right to unemployment benefits under 
the state statute serve to abridge any other person's religious 
liberties. 112 

Thus Mr. Justice Brennan affirms the theory of a benevolent 
neutrality resting on a concept of accommodation and limited 
by the degree-of-involvement factor. 

The separate opinions in Sherbert are of special interest with 
respect to the relationship of the free exercise and establishment 
clauses. Mr. Justice Douglas, who had dissented in the Sunday 
closing cases, 113 emphatically supports the result in Sherbert 
on the ground that when it came to a day of rest South Carolina 
was demanding that “a Sabbatarian conform with the scruples of 
the majority in order to obtain unemployment benefits,” and this 
resulted in an interference with the individual's scruples or con¬ 
science—an area of privacy which the First Amendment fences 
off from government. 114 It seems clear that Mr. Justice Douglas 
sees no substantial difference between the problem presented 
here and that raised in Braunfeld. His emphasis on the reach of 
the free exercise clause in requiring that the religious factor 


112 id. at 409. 

113 McGowan v. Maryland, 366 U.S. 420, 561 (1961). 
H4 374 U.S. at 412. 
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receive a favored treatment under a law of general application 
stands in interesting contrast to his strongly asserted position 
that under the establishment clause government can do nothing 
which results in financial aid to religion, apparently even when 
this aid is not peculiarly or specially directed to religious pur¬ 
poses as such. 115 So while Mr. Justice Douglas speaks of neutrality, 
it is a neutrality which does not preclude either granting a special 
benefit on the basis of religion in the application of a general 
law or discriminating on religious grounds in the dispensation 
of public funds. He distinguishes between what government may 
not do to an individual in violation of his religious scruples—a 
matter governed by the free exercise clause—and an individual’s 
demand upon the government for money in order to better exer¬ 
cise his religion—a matter governed by the establishment 
clause. 116 The relevancy of this distinction to the problem before 
the Court is not apparent. As Justices Stewart and Harlan point 
out in their separate opinions, what the appellant was demanding 
was that the state take account of her religion as a basis for making 
benefit payments that it denied to others who refused Saturday 
work on other grounds. 117 This is a preferential use of state funds 
in aid of religion. 

Mr. Justice Stewart had no difficulty with the result in the case. 
Having dissented in Braunfeld, he could now readily agree that 
because of the free exercise clause a state should not be allowed 
to administer its unemployment compensation law in such a 
way as to force Sabbatarians to choose between their religion 
and the benefits of unemployment compensation. But he felt 
that to require South Carolina to pay public money to appellant 
under the circumstance of this case violated the establishment 
clause as construed by the Court in Schempp and other cases. 118 
He takes the occasion to pay his respects again to the “mechanistic 
concept of the Establishment Clause,” which he regards as histori- 


116 See his concurring opinions in Engel v. Vitale, 370 U.S. 421, 443 (1962), and 
in School District of Abington Township v. Schempp, 374 U.S. 203, 229 (1963). 
lie 374 U.S. at 412. 

H7 See Mr. Justice Stewart's concurring opinion, id . at 415, and Mr. Justice Har¬ 
lan's dissenting opinion, id. at 422. 

118 Id . at 414-17. 
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cally unsound and constitutionally wrong. 119 He admonishes his 
brethren to face up to the dilemma posed by the conflict between 
the free exercise clause and the establishment clause as inter¬ 
preted by the Court: 

For so long as the resounding but fallacious fundamentalist 
rhetoric of some of our Establishment Clause opinions re¬ 
mains on our books, to be disregarded at will as in the pre¬ 
sent case, or to be undiscriminatingly invoked as in the 
Schempp case . . . , so long will the possibility of consistent 
and perceptive decision in this most difficult and delicate area 
of constitutional law be impeded and impaired. 120 

Mr. Justice Stewart agrees with the sensitivity displayed in Sher- 
bert in interpreting the free exercise clause but points by way of 
contrast to what he regards as not only insensitive but “positively 
wooden” interpretations of the establishment clause. 121 He can¬ 
not reconcile a holding under the free exercise clause which re¬ 
quires a state to prefer a religious over a secular ground for being 
unavailable for work with an interpretation under the establish¬ 
ment clause which forces the government to blind itself to the 
religious beliefs and traditions of the people. Mr. Justice Stewart 
clearly perceives the dilemma faced by the Court in attempts to 
reconcile its interpretation of the religion clauses of the First 
Amendment. 

Although Mr. Justice Harlan, joined by Mr. Justice White, dis¬ 
sented, he saw the same basic difficulty raised by Mr. Justice 
Stewart. The Court’s decision requires the state to take the 
religious factor into account in granting financial assistance. 122 
In his view the South Carolina law as interpreted by the state 
court had too indirect, remote, and insubstantial effect on the 
exercise of appellant’s religion to be considered an interference 
with free exercise. On the other hand, he would see no constitu¬ 
tional difficulty raised under the establishment clause if a state 
chose to accommodate its law to religious belief by granting 


119 Id. at 415. 

120 Id. at 416-17. 

121 Id. at 414. 

122 id. at 422. 
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such an exception. What he says on this point is of particular 
interest: 

The constitutional obligation of “neutrality” is not so narrow 
a channel that the slightest deviation from an absolutely 
straight course leads to condemnation. There are too many 
instances in which no such course can be chartered, too many 
areas in which the pervasive activities of the State justify 
some special provision for religion to prevent it from being 
submerged by an all-embracing secularism. 128 

Engel and Schempp, however, correctly applied the concept of 
neutrality, since government in these instances was mandating 
a daily religious exercise in its public schools, with all the at¬ 
tendant pressures on the schoolchildren that such an exercise 
entails. 

What emerges, then, from Sherbert} It appears to support a 
general proposition that a state in enacting laws of general op¬ 
eration must not only not discriminate against religion but must 
carve out such exceptions based on the religious factor as are 
necessary in order to prevent an indirect abridgment of religious 
freedom unless there are clearly perceived and strong policy con¬ 
siderations that point otherwise. The implications of such a prin¬ 
ciple are far reaching. First of all, Sherbert casts new doubts on 
the result reached in Braunfeld. More importantly, Sherbert 
opens up new vistas with respect to other problems respecting 
the interrelationship of law and religion. It surely supports the 
proposition that, notwithstanding the establishment clause, a 
state is not required to be strictly neutral respecting religious 
matters and that it not only may, but in some instances must, 
accommodate its laws to further religious interests and advance 
religious freedom. Sherbert enlarges the area of required ac¬ 
commodation. And where is the line now to be drawn between 
the accommodation prohibited by the establishment clause, the 
accommodation required by the free exercise clause, and the 
middle ground of permissible accommodation that is constitu¬ 
tionally neither prohibited nor required? It has generally been 
assumed that certain statutory exemptions based on religious 


123 Id. at 422-23. 
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grounds, such as exemption from military service, health laws, 
and Sunday closing laws, are a form of permissible accommo¬ 
dation. 124 Does Sherbert mean that these accommodations are 
now constitutionally required? Tax exemptions for property used 
for religious purposes are often challenged under the establish¬ 
ment clause as an aid to religion. 126 But such exemptions may 
be warranted as a permissible accommodation. 128 Indeed, it may 
be argued that taxes operate as an indirect restraint on religious 
activities. 127 Are such exemptions now constitutionally required? 
Or take the matter of governmental assistance to parochial schools. 
Viewed as an establishment question, the argument runs that 
this is a forbidden aid to religious activities. But even under the 
establishment clause, if neutrality is the key principle, is govern¬ 
ment neutral when it withholds educational funds on religious 
grounds? And on the other hand, is such aid to parochial schools 
a permissible accommodation in furtherance of religious freedom, 
or is such aid even constitutionally required under the free 
exercise clause in order to prevent an indirect encroachment 
upon the freedom of parents interested in sending their children 
to parochial schools? Or, to complete the circle of arguments, 
is this a forbidden involvement by government in religious 
matters? 


124 The Selective Draft Law Cases, 245 U.S. 366 (1918) (military service); Jacob- 
son v. Massachusetts, 197 U.S. 11 (1905) (compulsory vaccination); Commonwealth 
v. Arlan’s Dept. Store, 357 S.W.2d 708 (Ky. 1961) appeal dismissed for want of a 
substantial federal question sub nom. Arlan’s Dept. Store v. Kentucky, 371 U.S. 
218 (1962) (Sunday closing). 

125 See Paulsen, Preferment of Religious Institutions in Tax and Labor Legisla¬ 
tion , 14 Law & Contemp. Prob. 144 (1949); Stimson, The Exemption of Property 
from Taxation in the United States, 18 Minn. L. Rev. 411 (1934); Note, Constitu¬ 
tionality of Tax Benefits Accorded Religion , 49 Colum. L. Rev. 968 (1949). 

126 See General Finance Corp. v. Archetto, 176 A.2d 73 (R.I. 1961) appeal dis¬ 
missed for want of a substantial federal question 369 U.S. 423 (1962) (tax exemption 
for religious institutions held constitutional); Kauper, The Constitutionality of Tax 
Exemptions for Religious Activities, in The Wall between Church and State (Oaks 
ed. 1963). 

127 “Statutes which tax income and limit the amount which may be deducted 
for religious contributions impose an indirect economic burden on the observance 
of the religion of the citizen whose religion requires him to donate a greater 
amount to his church.” Warren, C.J., in Braunfeld v. Brown, 366 U.S. 599, 606 
(1961). 
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Appraisal and Conclusion 

It is evident from the foregoing analysis of the results 
reached and the opinions written in Schempp and Sherbert that 
they have not contributed in any marked way to a further 
illumination of the basic theories in the interpretation of the 
religion clauses of the First Amendment or to the development 
of any consistent and unifying rationale. They have, however, 
fully revealed and underscored the dilemmas and paradoxes that 
seem to inhere in these clauses and in the opinions interpreting 
them. 

The new emphasis in Schempp is on the neutrality principle. 
But it is a benevolent neutrality that in some instances requires 
government to accommodate its policy and program to religious 
belief and scruples, not only to prevent discrimination on religious 
grounds, but also, as Sherbert makes clear, to prevent indirect 
encroachments upon religious freedom. It is a neutrality that in 
other instances permits government to accommodate its policy 
and program in the furtherance of religious interests. This neu¬ 
trality precludes, however, types of accommodation that result in 
excessive involvement of government in religious matters. The 
emphasis on neutrality indicates that the no-aid-to-religion test, 
as a principle of construction, has lost its significance. It is not a 
viable test. It flies in the face of the new emphasis on neutrality 
and its flies in the face of the accommodation theory. A no-aid 
principle under the establishment clause cannot be reconciled 
with an interpretation that either requires or permits accommoda¬ 
tion of state legislative policy to promote or further religious 
beliefs, activities, and interests. No-aid-to-religion does not state 
a separate principle of interpretation. On the other hand the prin¬ 
ciple of no-aid-to-religion as such points up one relevant but not 
conclusive facet of the relative neutrality concept. 

We may well agree with Mr. Justice Stewart that the use of 
such sweeping rhetoric as no-aid-to-religion and the invocation 
of a wall-of-separation metaphor represent a sterile and wooden 
approach to the First Amendment, and that the result reached 
in Sherbert cannot be reconciled with such rhetoric. Interpreta¬ 
tion of both the establishment and free exercise language requires 
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a more meaningful and viable conceptual apparatus. Now 
“neutrality,” “accommodation,” and “involvement” emerge as 
the key ideas and concepts. But these too are very broad concepts, 
and the attempt to reduce these concepts to specific tests does not 
appear to be very persuasive or to explain results that have been 
reached. The truth is that the Court, in attempting to give mean¬ 
ing to the religion clauses and to resolve the dilemma posed when 
the establishment and free exercise guarantees collide, is faced 
with an extraordinarily difficult problem, and the challenge to 
judgment cannot be obscured by resort to mechanical tests. In 
many cases the critical question for judgment is whether the 
Court will choose non-establishment or free exercise as the im¬ 
portant starting point. This in turn depends on the Court’s in¬ 
terpretation of neutrality, its appraisal of the degree of state in¬ 
volvement, and its balancing of the competing interests at stake. 
As pointed out by Mr. Justice Goldberg, there is no simple and 
clear measure which can be precisely applied to demark the per¬ 
missible from the impermissible accommodations. 128 The measure 
of judicial subjectivity in the choice of relevant factors that will 
determine its characterization is well reflected in its opinion in 
Sherbert, where the Court identifies, appraises, and weighs the 
policy considerations that are involved when a state’s law not 
directed to religious matters and neutral on its face results in 
indirect encroachment on religious scruples. In the end this is the 
only kind of judicial process that results in meaningful interpre¬ 
tation. Even Schempp, while appearing on the surface to rest 
on an absolutism in the construction of the establishment clause, 
must find its ultimate explanation in the judicial appraisal and 
weighing of all the factors peculiarly involved when the state 
throws its support behind religious practices in the public schools. 
Indeed, the whole complex of interests embraced by the twin 
religion clauses of the First Amendment makes special claim to a 
judicial process of balancing interests in arriving at responsible 
judgment. 129 

Sherbert enlarges the concept of religious liberty. It supplies 


128 374 U.S. at 306. 

129 See Griswold, Absolute Is in the Dark, 8 Utah L. Rev. 167 (1963). 
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new arguments relevant to some unresolved current controversies 
respecting church-state matters and the interrelationship of law 
and government. Facing and realizing the implications of Sherbert 
may prove to be the Court’s most important future task. The 
theory on which Sherbert rests does not contradict the neutrality 
principle derived from Schempp but instead gives a new dimen¬ 
sion to accommodation as one facet of a benevolent neutrality. 
Indeed, one common element underlies the two decisions. In the 
Court’s view both contribute to religious liberty. Perhaps the 
ultimate lesson to be drawn from the two cases is that the Court 
regards religious liberty as the central value served by the First 
Amendment’s religion clauses and that it is prepared to follow a 
policy of wholesome and benevolent neutrality as the means of 
best serving this value. 



PAUL RAMSEY 


MARRIAGE LAW AND 
BIBLICAL COVENANT 


In this article I shall undertake to deal with Professor Edmond 
Cahn’s treatment of sex and marriage relations in The Moral 
Decision: Right and Wrong in the Light of American Law, 1 and 
with the understanding of marriage in the civil law and in the 
religious tradition behind it. Crucial ambiguities in the law of 
marriage, because of the modem and the traditional religious 
and moral elements in it, will be pointed out; and proposals will 
be made for its clarification, if not by actual reforms at least 
through analysis of the implications of hypothetical reforms 
formulated as “thought-experiments.” Finally, a religious under¬ 
standing of the good in and the good beyond marriage and divorce 
law will be outlined for the power this may have to illumine and 
interpret the actual practice of our existing laws. 

I 

At the turn of the century Anglo-American marriage law, in 
Cahn’s analysis, was the result of a combination of “puritanism” 


Paul Ramsey is Professor of Religion, Princeton University. The present article 
is a revision of the third of Professor Ramsey's Clarence D. Ashley Lectures on 
Law and Theology at the New York University School of Law in 1958. The first 
two of this series of lectures—“The Egypt of the Natural Law" and “Man’s Exodus 
from the Natural Law," dealing with the jurisprudence of Jacques Maritain and 
Edmond Cahn—were published in Professor Ramsey’s Nine Modern Moralists 
(Englewood Cliffs, N.J.: Prentice-Hall, 1962). 

l Cahn, The Moral Decision: Right and Wrong in the Light of American Law 
(1955). 
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(Catholic or Protestant) and “mercantilism.” “If you weave the 
warp of puritanism across the woof of mercantilism, you have our 
earlier law of the matrimonial status.” 2 By “mercantilism” he 
means the concept of intangible personal relationships (such as 
affection and marriage) as a kind of private property, with compen¬ 
sation in dollar damages for malicious injury to this intangible 
property, and the assumption that the buyer must beware since 
once it is his, it is his for good (or ill). 8 “Puritanism” is never so 
fully defined; yet this terms seems to mean the (Catholic or 
Protestant) “emphasis on reproduction as the sole end of marriage 
and excuse for intercourse.” 4 What has happened in the twentieth 
century is the violent—and disordered—purging of mercantilism 
and puritanism out of our modem law governing domestic 
relations. 

Wherever puritanism succeeded in blocking the liberalization 
of grounds for divorce, there the dike gave way at the point of 
annulment. Professor Cahn discusses in detail the crucial Shonfeld 
case 5 which in 1933 set the basis for the easy practice of annulment 
for fraud in the state of New York (divorce there being severely 
limited). This decision established that the fraud which will justify 
annulment need not go to the heart of the marital relationship, 
or at least it need not touch upon anything which has been re¬ 
garded as of the essence of marriage for most previous centuries 
of Western law. The misrepresentation need no longer be of 
one’s physical impotence, for example, or of who one is by 
concealing a previous record of convictions for felony in such a 
way that a young girl could not reasonably be expected to find it 
out. 6 The fraud which in the Shonfeld case was judged to be 
sufficient for annulment was a woman’s fraudulent declaration 
that she had $6,000 to give to a man who would not have married 
her without it; and through this hole in the dike has flowed since 
1933 the practice of securing annulment by proving that one’s 
spouse refuses to honor a promise to have a religious marriage 


2 Id. at 99. 
s Id. at 99, 105. 

* Id. at 109; cf. id. at 99. 

6 Shonfeld v. Shonfeld, 184 N.E. 60 (N.Y. 1933). 
« Cf. Brown v. Scott, 117 Atl. 114 (Md. 1922). 
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ceremony following the civil one, or that he or she promised and 
now refuses to have children. 

Now, I am so far from holding the indissolubility of marriage 
at law that I would not deny a certain rough justice was rendered 
in the decision in the principal case, from which (in the face of 
restrictions upon divorce) has come the frequency of annulment for 
reasons traditionally inessential to the marriage bond itself. But 
surely the fraudulent behavior sufficient to secure an annulment 
in New York today cannot be said to be that kind of misrepre¬ 
sentation which makes it impossible for a valid marriage rela¬ 
tionship to exist, either under the older or under the modern 
view of what constitutes the essence of marriage. The one decree 
of annulment that has not yet been granted is one which 
recognizes that a person, living in this age in which it is commonly 
believed that love constitutes a marriage, has been defrauded 
because the partner’s protestations of undying love were mis¬ 
representations all along. 7 

Certainly today it is necessary to insist upon a wide difference 
between the good in the law of domestic relations and the good 
beyond the law. This is only partly because the law cannot main¬ 
tain for long what the mores no longer contain. Besides this 
reason, our failure to make this distinction between the good in 
the law and the good beyond the law quite consciously clear has 
resulted in the attempt (under the pressure, no doubt, of con¬ 
servative religious groups) to enforce by law the whole of the good 
of marriage, an attempt which has in fact resulted in the very 
opposite. It has produced an inflexibility and an almost total dis¬ 
order in the practice of the law of marriage which fails even to 
preserve in law as much of that good as a greater wisdom might 
have helped to make secure. There is a basic uncertainty and 
ambiguity in our law of marriage which cannot be accounted for 
simply by the plurality of jurisdictions under the federal system 
of government, or the plurality of religious traditions in our 
society. 

It is, therefore, only when Cahn discusses the good beyond the 
law and when he seems to believe that the direction in which 


7 Cf. Cahn, op. cit. supra note 1, at 101. 
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marriage law is moving will secure this good that one is forced to 
disagree. When considering the morality of jettisoning one of the 
occupants of a crowded lifeboat to preserve the lives of the others, 
Cahn introjected into the legal fabric too much of the righteous¬ 
ness that goes beyond social concerns; 8 while in considering 
marriage he accepts too little and, indeed, appears not to have any 
very articulate apprehension of a higher righteousness than the 
modern law commands. It seems odd that a man morally owes no 
more to the wife of his youth with whom, if she were only a 
strange female with him in a long-boat, he should wait until 
death separates them. It is, of course, often easier to die than to 
live with someone; but ought this fact alter so radically our 
conception of what Cahn calls “generic” responsibilty? 

What is at stake here is more than the dialectical victory which 
might possibly be won by setting one part of the book we are 
considering against another. It is far more important than that, 
and symptomatic of the whole legal and moral disorder in 
marriage today. Cahn believes that “mercantilism” and “puri- 
tanism” are today receding from the American law of marriage; 
and that in their stead the law and the opinions of men and 
women are coming closer to a “contractual” view of marriage. 
While he does not actually use the latter word, he writes: "... A 
man and a woman may to a larger degree than ever before deter¬ 
mine for themselves just what their becoming married shall mean 
in their own scale of values and goals.” 9 

This is to misconceive both whence we have come and the point 
of arrival. We have come from far more than puritanism- 
mercantilism in domestic relations, and we have arrived at far 
less than a contractual understanding of the responsibilities of 
marriage. Hidden in and corrupted by the mercantilist notions 
surrounding the marriage relation was a belief in the indis¬ 
solubility of marriage, which was a consequence of our Christian 
and general religious heritage of viewing the covenant of marriage 
in the light of God’s covenant-fidelity; and this as such was never 
a matter of absolute right of property. This is what made the dif- 

8 Id. at 61-71; Ramsey, Nine Modern Moralists, 245-56 (1962); United States v. 
Holmes, 26 Fed. Cas. 360 (C.CJE.D. Pa. 1842). 

9 Cahn, op . cit. supra note 1, at 109. 
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ference between the relative ease of divorce in Roman law and its 
denial or severe limitation in Christendom. As for the relative 
ease of divorce in Jewish law , 10 this was not because of any lack 
of the conception that marriage was a covenant (with moral re¬ 
quirements) like unto God’s unwavering fidelity to his people and 
his steadfast love for them. Perhaps it was because Jewish law 
attempted less—by keeping the distinction clear between what the 
law should undertake to enforce and what should nonetheless be 
regarded as rightfully due to one’s companion in covenant—that 
it has obtained more for the stability of the family than has 
Christendom. Here Hosea might be cited, who refused to take 
the liberal exit out of matrimony, or even the exit which most 
sternly rebuked an offending wife; but rather, in the face of 
apparent irreconcilability, was bold enough to believe his life was 
still bound in with hers by the redemptive purposes of God. And 
for all the Mosaic permission of divorce, hear how the prophet 
Malachi speaks for God: “Because the Lord was witness to the 
covenant between you and the wife of your youth, to whom you 
have been faithless though she is your companion and your wife 
by covenant. . . take heed to yourselves, and let none be faithless 
to the wife of his youth. For I hate divorce, says the Lord the 
God of Israel. ... So take heed to yourselves and do not be 
faithless .” 11 

As the point of departure was quite different from what Cahn 
supposes, so unfortunately is the point at which we have arrived 
in the present age. It might be said that both the word 
“mercantile” and the word “contract”—metaphors drawn 
respectively from a former and then a later, more individualistic 
business society—are quite inappropriate for marriage and have 
to be removed if ever we are to recover the meaning of covenant- 
marriage. However, even if we choose to approach marriage in 
these categories, “contract” does not precisely describe the point 
at which we have arrived, for our legal and social standards and 
practices relating to marriage do not rise to that level of morality 
called for in certain more or less enduring contractual relation- 


i# Id. at 97. 
ii Mai. 2:14-16. 



46 RELIGION AND THE PUBLIC ORDER 


[1963 


ships in which the interests of the parties are closely intertwined. 
In a leading case Mr. Justice Cardozo offered the following 
opinion: 

Joint adventurers, like copartners, owe to one another, 
while the enterprise continues, the duty of the finest loyalty. 
Many forms of conduct permissible in a workaday world for 
those acting at arm’s length, are forbidden to those bound by 
fiduciary ties. A trustee is held in something stricter than the 
morals of the market place. Not honesty alone, but the 
punctilio of an honor the most sensitive, is then the standard 
of behavior . 12 

How long has it been since a judge in a divorce case said any¬ 
thing like that in the course of his decision to the parties who 
once set out upon the joint venture of marriage? It is true, of 
course, that contracts of partnership or of trusteeship are contracts 
of limited liability; and that the very finiteness of these obliga¬ 
tions makes it possible for them to be brought wholly within the 
scope of our courts, where relatively high standards of ethical ex¬ 
pectation can be enforced upon the parties. Mr. Justice Cardozo 
could not have spoken so well of the ties of loyalty binding joint 
adventurers if he had not also said, with precise meaning, “while 
the enterprise endures/’ The fatal ambiguity in the law of 
marriage is that enforceable legal precision about how long the 
enterprise endures cannot fail to contradict any adequate state¬ 
ment of the loyalty found in the words the marriage partners 
utter to bring themselves into that relation. For men of the West 
have learned from their religious traditions that marriage, if it is 
to be called a contract at all, is a contract of unlimited liability 
touched by the infinite steadfastness and plenitude of the divine 
righteousness that calls upon men and women to require of them¬ 
selves what God requires of this relationship. This is precisely 
why marriages are begun, continued, and ended largely “out of 
court. The state does not make the marriage that its law regu¬ 
lates; and this is why it is so very important for the legal 
regulations to be open to the meaning of the covenant morality 

12 Meinhard v. Salmon, 164 N.E. 545, 546 (N.Y. 1928). C/. Cahn, op. cit. supra 
note 1, at 147-53. 
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of marriage and not oriented toward something, we know not 
what, that is neither contract nor permanent status. 

Cahn shows perception and sensitivity for the human realities 
involved when he argues against “the forensic method of pro¬ 
cedure” in divorce cases and on behalf of “administrative” tech¬ 
niques, on the ground that “you can bring the parties into a trial 
court, but you cannot bring their broken marriage there ,” 18 as 
you can a contract. This is the judicial reason for the develop¬ 
ment, as adjuncts to the court, of psychological and social coun¬ 
seling services of all sorts. But with what aim and to what end are 
these extralegal services directed? Unless it is proper on the 
frontiers of enforcement to speak mainly of a loyalty even finer 
than that which falls within the scope of contractual relations, 
a loyalty which these services must somehow seek to salvage, what 
role can they legitimately play in the process of meting out justice 
between the parties? 

Cahn speaks—as today people think—a little too much of the 
mysterious rites of love, and does not explore deeply enough the 
legal and the extralegal meaning of the responsibilities of that 
“consent” which the whole religious, moral, and legal tradition 
of the West has regarded as making marriage. And no wonder, 
since it is precisely at the point of determining the responsibilities 
consented to in marriage that steadfastness in covenant (involving 
the wedding of whole lives and not contractually relating them 
only in specific details) has made itself felt. It is here that of 
necessity a fatal ambiguity has developed in our law, since the 
decision was made to give up the attempt to define the bond of 
marriage as indissoluble before the law. 

Legally marriage might be defined as permanent status; how¬ 
ever, experience not only in the modem period but in the 
medieval as well shows that church and state cannot succeed in 
that attempt. Or marriage might be legally turned into a contract; 
but then by the rule of precision we would have to change the 
wording of the marriage vow still used even in civil ceremonies 
and provide the legal forms by which the partners could record 


18 Id. at 117; cf. id. at 113-22. 
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their binding agreements with each other, e.g., to have a later 
religious ceremony, to bring along a dowry of $6,000, or to have 
children or not—the very matters which today are made, on the 
pretext of fraud, grounds for annulment. But one thing marriage 
cannot be: indissoluble by law (or approaching that because it is 
a relation of loyalty to the whole being of the partner) and at the 
same time a dissoluble but enforceable contract binding man and 
woman together in an enterprise which in intention continues 
only so long as certain conditions are fufilled. The confusion in 
the practice of law and the sexual disorder of the present day may 
be said to be due in no small measure to the attempt of legisla¬ 
tures, courts, and people to enact both these beliefs at once. Thus, 
there is a collision of principles, ancient and modern, constantly 
happening in all our present thinking about marriage. 

Criticizing the unanimous decision of the Supreme Court of 
Illinois which struck down a legislative prohibition of suits for 
money damages in compensation of alienation of marital affec¬ 
tion, Cahn interprets this as based on the “sacred property 
right” 14 wrongly associated with marriage. We may agree that 
here the joy courts take in reducing an infraction of loyalty to 
monetary terms, and so enforcing it, went beyond bounds. We 
may agree that money payment for alienation of affections should 
have been abolished long before because of the incommensu¬ 
rability between the legal means used and the end, or the human 
commitment, that we want to protect. Moreover, I yield to Cahn’s 
greater knowledge of the “mercantilism” that may have deter¬ 
mined the decision of the Illinois court. But granting that the 
pledge of marriage “does not border at any point on commerce 
or finance,” 16 would it be any better to enforce it by putting the 
culprits in jail? Or, on the other hand, how is it possible to 
abolish these damage suits (sordid and misused as they may have 
been) without raising in the law a signal that society no longer 
regards the marriage pledge as very important and no longer will 
undertake to preserve in marriage a sphere in which the partners 
have evidently come out of a state of nature with its sexual war 

14 Id. at 108. 

15 Id. at 109. 
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(or courtship) of all against all? Or if this language seems too 
strong, is not one clear benefit of marriage that it enables men 
and women to be related to one another in a way other than by 
perpetual courtship and rivalry? 

Surely it may have been covenant-fidelity and not property 
rights which was the norm at work in the minds of the Illinois 
justices in their decision, mistaken as they—on balance—were 
in that decision. In any case, it is not because “the eyes meet by 
accident and suddenly the chemistry of rapture goes into play 
without anyone's understanding how or why" 16 that the state 
perhaps ought not to direct the payment of money in exchange 
for the pledged love that is stolen when new love suddenly arises 
between those two whose “eyes meet by accident." Rather it is 
because, under given social circumstances, the device of money 
payment becomes abusive of the relationship to which it is 
referred, or because it never was the best way to signalize or to 
protect the pledge exchanged in marriage. 

It may be that the prohibition of adultery should be removed 
from statutory law on the ground that the books should not con¬ 
tain unenforceable laws; and doubtless it is good that today 
attempt is not made to enforce such laws. But Professor Cahn 
objects to them on the ground of moral principle. “. . . An en¬ 
lightened moral classification," he writes, “will not run along 
the traditional boundary line fixed by legal marriage, separating 
the permissible intercourse within the borders of wedlock from 
all the outside, presumably vile types of sexual intercourse.” 17 
And he specifically rejects the distinction between the publicity 
and privacy of the action, which, I suppose, is always one of the 
reasons for not attempting to enact and enforce certain laws gov¬ 
erning private morality only. “If the mores signified that the act 
was evil in itself (as rape is), then the distinction between pub¬ 
licity and privacy would not be supportable. To condemn only 
what is public in it is to confess the conventionality of the pro¬ 
hibition and to resolve the whole question into one of good 
manners. . . ," 18 This argument from the analogy of rape does 

16 Ibid. 

17 Id. at 93. 

is Id. at 92. 
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not seem valid, since some but not necessarily all private actions 
which are regarded as immoral may need to be made a matter of 
legal punishment. The fact that laws against adultery are not 
enforced, and probably should not be, does not necessarily mean 
that the action of two private persons voluntarily engaging in 
what old court decisions—with a fine echo of the biblical use of 
the word “know” or “knew” for sexual intercourse—used to call 
“criminal conversation '’ should now be acknowledged to belong 
to a good beyond law which is simply a matter of manners and 
keeping out of the sight of children. 

This may be the actual opinion of a great many people, but 
the correctness of such a conclusion is not demonstrated simply 
by a discussion of the additional injury involved in invading 
privacy and dragging such persons into the unseemly light of 
publicity. If merely the lack of enforcement signifies in the 
minds of many the social abandonment of the general moral 
standard of fidelity, how would it be possible to change these 
statutes amid the sensational newspaper headlines that would 
accompany such a move, without raising in the law itself a signal 
that our society no longer regards the promise and self-commit¬ 
ment of marriage as of any significance? So far as the good of 
marriage and the good preserved in the law of marriage are con¬ 
cerned, it is clear that “the very fact that marriage does involve 
problems which lovers are not sure they can yet accept means that 
more is involved and more is to be demanded than the values of 
sexual love. ... A love which is too narrow to accept the legal 
responsibility for the other person, and a love which blinds two 
persons to the community’s need for the kind of love which will 
accept the fullest responsibility for the lives of others, is not all 
that love can be.” 19 

Those who built our Western tradition of morality and law 
were not castrated choirboys who for that reason sang in such a 
high pitch. They knew very well that lusty Christians, and others, 
were going to continue to engage in pre-marital, extra-marital, 
super-marital, sub-marital, and every other kind of intercourse. 


19 Bertocci, Toward a Christian View of Sex Education , in Sex and Religion 
Today 178-79 (Doniger ed. 1953). 
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Their attempt to direct society as a whole through its law toward 
the ideal of m ax imum responsibility in sex and marriage relations 
was, perhaps, too grandiose. But they were not so stupid as to 
believe, as apparently people do today, that love and marriage 
mean the same thing; or to attempt to found social institu¬ 
tions on the principle that love is somehow finer and purer than 
marriage. 

The change in our law of marriage toward granting divorce 
without defendant’s guilt and despite that of the plaintiff must be 
understood and given only qualified approval as perhaps neces¬ 
sarily limited rules of law. But not every necessary rule of law 
should be taken to indicate the very meaning of marriage. There 
may be a good of marriage which on balance it is not desirable 
for the law, at least under present conditions, to attempt to 
enforce. 

However, this does not mean we should be quick to accept 
incompatability as a necessary terminal point for marriage. Doubt¬ 
less incompatibility has to be defined as meaning irreconcilability; 
but the former would not so readily turn into the latter if people 
generally in our culture held firmly to the attitude expressed by 
the Britisher who, when he heard that so many people were getting 
divorced in the United States because of incompatibility, ex¬ 
claimed, “Why, I thought that was the purpose of marriage!” 
But a significant degree of incompatibility can only be accepted 
as normal if based on a widely held assumption that marriage 
means perdurance in the union. 

How can practice within the limits of the law grant divorce 
without defendant’s guilt and despite that of the plaintiff without 
encouraging the belief that society no longer has any interest in 
the matter (beyond certain advisory opinions proffered through 
a counseling service), or the belief that men and women may at 
will enter and leave the marital relationship, and that “collusion” 
between marriage partners in obtaining a divorce cannot be 
honestly condemned any longer because it serves to achieve what 
is proper both before the law and in the moral conduct of sexual 
affairs? This surely is the way to muster a measure of sympathetic 
understanding for why the courts held so long to the “defense of 
recrimination,” or for the practice sometimes adopted of award- 
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ing the divorce to the winner in a judgment of “comparative 
rectitude/* Do not these rules of law attempt to measure who 
most injured the marriage , not who was the most injured or the 
innocent party? Some such rules as these would seem necessary to 
effectuate the attempt of modern law to say both that marriage 
is a covenant of fidelity not entirely subject to the pleasure of the 
parties and that it is a contract dissoluble under designated legal 
conditions. What lies behind these doctrines is not so much the 
belief that one party can in an ultimate sense be genuinely inno¬ 
cent, 20 but rather simply a relic of the belief that marriage is a 
cause that is greater than the parties, to which they belong, in 
which they belong to each other, but which does not belong to 
them. 

This problem will not go away simply by appeal to the religious 
and moral judgment that no husband or wife is altogether fit “to 
cast the first stone.” These words were originally uttered in a 
situation in which the Teacher probably sent the adulterous 
woman home to her husband to sin no more; i.e., in the context 
of lifelong marriage as the ideal. The phrase is often used now¬ 
adays in order to attack the relics of this very belief in our law, 
and to send both husband and wife to the counseling service. This 
is probably necessary, and accomplishes much good; but we should 
be clear that by this development of administrative law the courts 
may only be helping people find out what they really want to do. 
They may no longer be rendering judgments as to what they 
ought to do, either in terms of an approximation to lifelong union 
as the standard in the law, or in terms of very essential contrac¬ 
tual obligations that mean marriage is at least as honor-binding 
as a trusteeship, regardless of the changing desires of the parties. 
In the law of contracts, no judge sends a trustee to a psychologist 
to help him find out what he really wants. Rather, decision is 
made as to the justice to be preserved in the relationship. 

While seeming to praise the fact that today “a man and a woman 
may to a larger degree determine for themselves just what their 
being married shall mean in their own scale of values and goals/* 21 


20 Cahn, op . cit. supra note 1, at 121. 

21 Id. at 109. 
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Professor Cahn continues to stress its more ancient meaning (as 
does the law itself). “Marriage,” he writes, “confers precision on 
the sexual and domestic ties between the husband and wife, 
notifies the rest of the world that they constitute a biological unit, 
and defines the general aspects of their duties to each other.” 22 
Presumably this remains true even after they determine for them¬ 
selves “to [a] larger degree” than formerly was the case what their 
being married shall mean. The more they determine this, how¬ 
ever, the less we are able to see just how marriage confers preci¬ 
sion, or wherein consists its “actionable covenant.” 28 Cahn for 
example, approves the decision in “the leading English case” in 
which a husband sued for an annulment on the ground that his 
wife, having unilaterally resolved not to have a child, refused 
intercourse unless he would use a contraceptive device. The 
annulment was denied on the grounds that a marriage neverthe¬ 
less existed. Cahn sees here “puritanical mercantilism ... de¬ 
feated.” 24 The basis of approving this decision must lie in its 
enactment that one party could freely determine what being 
married meant for her and that only the unitive function of mar¬ 
riage is of the essence. So also, if we are still to approve using a 
party’s refusal to have children as grounds for declaring that a 
marriage never existed in New York State, it must be because hereby 
free exit from marriage as an actionable covenant becomes pos¬ 
sible, and not because access to the possibility of having children 
is regarded as an inherent part of the marriage obligation. There 
is no way to maintain that refusal to have children is a matter of 
fraud nullifying marriage without at the same time saying that 
access to the possibility of having children is part of the sexual 
rights mutually and absolutely conferred in marriage (whatever 
may be the quite subordinate agreements as to the use of this 
right). Otherwise, the rule of precision in law requires that every 
pair of licensees be provided with legal forms to fill out placing 
on record what their contract means to them. Then some future 
Cardozo might have the firm foundation on which to raise the 
practice of marriage law in New York at least to the level of the 

22 id. at ill. 

23 Id. at 112. 

24 Id. at 102. 
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morality required in business relations, by handing down a deci¬ 
sion in which he reads the contracting parties the lesson that 
“joint adventurers, like copartners, owe to one another, the duty 
of the finest loyalty. ... Not honesty alone, but the punctilio of 
an honor the most sensitive, is then the standard of behavior." 25 

II 

At the present moment the law does not know what marriage 
means. It no longer states clearly what sort of consent makes a 
marriage, or what implied obligations should be enforced; nor 
does it yet ask the contracting parties what sort of consent they 
are registering. If this situation is not clarified, this nation may 
soon be the first society in the history of the world to send the 
free and sovereign individual will into its own peculiar orbit, and 
this accomplishment will be according to Rousseau's specifications 
for the individual's inalienable will. The sovereign individual 
may indeed say, “I now will actually what this other person wills, 
or at least what he says he wills"; but the individual cannot truly 
say, “What he wills tomorrow [or what the marriage requires to¬ 
morrow], I too shall will." 26 Marriage presumes that the human 
will is capable of binding itself more meaningfully than this; it 
promises today what shall be willed tomorrow. 

What then becomes of the precision conferred by marriage, 
of the bracing effect it has on youths who “have not yet been in¬ 
vited by experience to center their desires outside themselves," 
and of the illumination marriage brings to “the important moral 
process of self-commitment"? 27 Cahn writes movingly of what 
he calls the “principle of the route," i.e., about the moral sig- 

25 See text at note 12. 

26 Rousseau, The Social Contract 23 (Rhys ed. 1913). This is the basic premise 
of modem “contract” marriage: there can be no bond (but only bargains) between 
two contracting atomistic individuals, because there can be no bond established 
between one atomistic moment of willing or consenting and the next, and the 
next after that, which does not too much bind the latter and derogate upon the 
arbitrary freedom of these later moments of willing. The biblical “covenant” view 
of marriage, which lies behind our marriage law, affirms the will's competence to 
bind itself to another, and thus to exhibit a fuller freedom. 

27 Cahn, op. cit. supra note 1, at 112-13. 
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nificance that a person’s route through life with its commanding 
responsibilities is the total result of his own voluntary pledges, 
how every present choice is determined “by his own previous 
commitments of a voluntary nature and by the general objectives 
he has thereby imposed on the course of his life. He chooses now 
and here, because now he has brought himself here on his way 
there ” 28 What becomes of all this in an age in which the indi¬ 
vidual no longer finds himself regarded by the law as a being who 
can promise today what he shall will tomorrow? What becomes 
of all this when much of the texture and more of the practice 
of the law of marriage seems to say to the individual that in this 
estate he “may still obey himself alone, and remain as free as be¬ 
fore,” 29 determining each day anew what shall be the meaning of 
being married? What happens to the vow of marriage which at 
least had this social usefulness, namely, that it was “an effectual 
device for dramatizing and solemnizing the act of embarkation, 
[which] deters a number of unwise choices, postpones a number 
of premature commitments, and conveys an intimation of respon¬ 
sibility to certain irresponsibles”? 80 What sort of ship have they 
embarked on, what are the responsibilities required to keep it 
afloat, and what is the route ? How can these questions be answered 
when the law has not yet replaced the ancient standard of fidelity 
to a permanent covenant with specific contractual terms which 
in honor and at law may be held absolutely binding? When the 
extent to which marriage is not yet a contract of a very high or 
precise order contradicts and slanders the respect in which it 
still appears to be, in relic, a covenant of fidelity between a man 
and a woman before God? When in effect people are invited to 
have in view from the beginning the possibility of leaping from 
bark to bark amid the storms and the disappointments of life? 

It is well known that the ecclesiastical courts and the civil 
courts of England for many centuries granted only divorce a 
mensa et thoro or what we call judicial or legal “separation.” 
Nullity decrees (sometimes called divorce a vinculo) were also 
granted. But there was no absolute decree of divorce supposed 

28 Ibid. 

29 Rousseau, op. cit. supra note 26, at 14. 

30 Cahn, op. cit. supra note 1, at 114. 
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to dissolve a marriage relation once it validly existed. Now, it 
was logical in the case of mere separation from bed and board 
for the husband to be required to pay alimony, for this simply 
expressed his obligation still to support the woman who remained 
his wife in a marriage bond the law did not presume to dissolve. 
But when modern marriage legislation provided for absolute 
decrees of divorce, i.e., the dissolution of non-voidable marriages, 
the payment of alimony was authorized even though the decrees 
purported to terminate the marriage bond. When this decision 
was made, the law built into itself another structural ambiguity 
which is a prime example of the inner tensions of which I have 
been speaking. For when the law attempts to say clearly what is 
the meaning of alimony, it always makes evident in some degree 
the natural affinity of its decrees with the conception of marriage 
as an indissoluble bond, or else it tends toward the level of the 
cash-nexus of a business bargain, which is below the best stan¬ 
dards of contractual obligation and loyalty, at least in the case 
of a fiduciary. 

On the one hand, the alimony awarded by a final decree has 
been considered as essentially of the same character as the right 
of support which a wife loses by the dissolution of the marriage. 
This approach, which was taken in the New York case, Wilson v. 
Hinman , 31 suggests the question: If a wife loses the basis for 
support by the dissolution of the marriage, by what magic power 
does the decree continue in her a right of essentially the same 
character? What sort of decree is this that in supremely presum¬ 
ing to dissolve the marriage is yet able to resurrect and continue 
an essential part of it? The Wilson case explicitly views alimony 
as an enforcement of the husband’s “marital obligation of support, 
from which he would be relieved by the dissolution of the mar¬ 
riage, were it not for the decree.” 32 What sort of decree is this 
which, in dissolving the marriage and announcing that this means 
the death of the obligation to support, at the same time brings 
back to life this same obligation but without resurrecting the 
marriage on which it is acknowledged to depend? Not even 

31 75 N.E. 236 (N.Y. 1905). 

32 id . at 237. 
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the most voluntaristic theology has ever assigned such self¬ 
contradictory sovereignty to the arbitrary decrees of God—as, for 
example, a divine power to make the properties of a circle to 
be those of a square, or to create a stone so heavy He could not 
pick it up. 

On the other hand, the meaning of alimony may be regarded 
as having no connection at all with the continuing obligation of 
support, and so there may be heard no echo of the indissolubility 
which was its meaning in the early judicial “separations.” Thus 
an absolute decree strictly and literally terminates every relic of 
continuing obligation, and alimony as a liability springs from 
the decree in another sense. In the few states where alimony may 
survive the husband’s death, the decree has been considered a 
settlement of property rights and a distribution of the assets of a 
quasi-partnership. 83 Insofar as alimony has anything to do with 
the marriage as such which is now being ended, it is regarded as 
the enforcement of a simple, but somewhat inchoate debt still 
owed by the husband. 

Even when this commercial meaning of alimony is not made 
explicit, is it not clearly the tone and tendency of the process of 
reasoning through which many a court arrives at a decision fixing 
the terms and amount of the alimony to be paid? Here is a sample 
of the pertinent considerations in one case: 34 What did she give 
up by the marriage? Was her economic status better or worse 
because of it? Did she suffer “more than the ordinary wear and 
tear of matrimony”? Does she stand to lose substantial material 
benefits in economic status or loss of inheritance? Did “the inter¬ 
ruption of her former career by marriage leave her materially 
worse off in opportunity as compared to where she might have 
been had it not been for the interruption”? On the other hand, 
it has to be taken into account that “she has received support for 
four years and had the advantage of having her surgical and med¬ 
ical bills paid.” At this point, with some weariness it seems, the 
court in this particular case inserted the stipulation: “Of course. 


33 Wilson v. Hinman, 75 N.E. 236, 237 (N.Y. 1905) (dictum); Nelson, 2 Divorce 
880 (1895). 

34 Pinion v. Pinion, 67 P.2d 265 (Utah 1937). 
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the element of her happiness or unhappiness during that inter¬ 
ruption is purposely omitted.” One wonders why, since almost 
everything else of possible indebtedness has been calculated—so 
much so that had the court written one more paragraph we might 
have been given a judicial estimate of the monetary value of what 
the late Dr. Kinsey called a sexual “outlet.” One can almost hear 
from the antechamber of the court the derisive voice of Karl Marx 
calling our attention to the fact that, “the bourgeoisie, wherever 
it has got the upper hand has put an end to all feudal, patriarchal 
idyllic relations. It has pitilessly tom asunder the motley feudal 
ties that bound man to his ‘natural superiors’ [or to his fellow 
human beings], and has left no other nexus between man and 
man than naked self-interest, than callous ‘cash payment.’ ” 35 Or 
as the college girl said of her Ivy League boy friend who had just 
spent a hundred dollars on her entertainment for one evening, 
as she gave herself to his last embrace, “I think I owe him 
something.” 

If it be said that the nature of the alimony decree is neither 
the enforcement of a continuing obligation of support, nor the 
enforcement of the payment of a debt, but rather is simply an 
enforcement of society’s interest in preventing the throwing back 
into its ranks of individuals more helpless than they were before 
the “interruption to their careers” caused by marriage and there¬ 
fore more likely to become a charge upon its social services, then 
it may be asked why most courts have held that the obligation to 
pay alimony does not survive the death of a husband and may 
not be made a liability on his estate. 36 One catches here an echo 
of the indissolubility principle by way of its corollary that the 
death of one partner does in fact completely dissolve the mar¬ 
riage. For if alimony is based upon a “public policy” insuring 
the woman some support, that interest would seem to survive her 
former husband and to be a rightful lien on his estate. It is only 
his continuing duty to support a wife within marriage which died 
with him and disappeared when death accomplished what the 
state could not or did not do, namely, the final and complete dis- 

35 Marx, The Communist Manifesto , in A Handbook of Marxism 25 (Bums ed. 
1935). 

36 Cf. Wilson v. Hinman, 75 N.E. 236 (N.Y. 1905). 
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solution of their marriage. The fact that the remarriage of the 
wife but not the remarriage of a husband terminates the obliga¬ 
tion of support or the payment of the debt invests the decree with 
the power of stating per verba de futu-ro (in words of the future 
tense) that the marriage will be finally dissolved upon the wife s 
remarriage. 

In the few states that view alimony as the enforcement of a debt, 
the judicial effort to determine the innocence or comparative 
rectitude of the parties nonetheless implies that there still is 
something in the very nature of marriage and still rightfully 
expected of it which transcends the ordinary, simply consensual 
basis of contractual obligation. It implies that the determination of 
who most damaged the marriage has significance in assessing 
damages to the interest the other party has in the joint cause to 
which they both belonged, which belonged to neither of them, 
and for the sake of which the different advantages of the single 
state were given up. This should not be forgotten in objecting 
to the procedure by which the court determines the price of 
returning the wife to the status she once held in society. The 
justice of this is based derivatively on the justice that is sought 
for the marriage that failed—because of the failure of both parties 
no doubt, but perhaps also because of a greater failure of loyalty 
on the part of one party to the cause between them. 

In connection with the foregoing analysis of the unresolved 
tensions in the civil law of marriage that have resulted from the 
contemporary breakdown of marriage morality in our general 
culture, it should be remembered that precisely the same ambi¬ 
guity has inserted itself into the heart of those marriages which, 
externally viewed, are religious in character. For the consent or 
intention which has always been supposed to be necessary to make 
a marriage, even a sacramental one, is the intention of lifelong 
union. Any defect in this means a defect in the marriage, perhaps 
even its nullity. How many people married in religious cere¬ 
monies are there who have said to each other, or to themselves 
inwardly, that if this marriage does not turn out as expected 
there stands the exit through the divorce courts? Then how many 
marriages are there? People are as good or bad as they ever were; 
but today the route has more or less disappeared from before 
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their eyes. When this happens, even the Catholic Church, with 
its adamant insistence on the permanence of the marital bond, 
teaches marriage can only be attempted, but not effectuated. 

Ill 

Without making a fetish of the rule of precision or of the 
removal of obscurity from the law, there may be some benefit in 
our following the several tendencies in our law of marriage each 
to its own logical conclusion. Even if none of these results should 
actually be recommended for the reform of law, nevertheless 
the nature of each tendency may be fully displayed when sepa¬ 
rated, if only in a thought-experiment, from the other meanings 
seemingly also assigned to marriage by the law. 

The following natural developments might be imagined to 
take place in the future history or reform of the law of domestic 
relations: 

1. Marriage might be defined clearly and unambiguously as 
a contract in the nature of a partnership. This could be achieved 
by uniform legislation fixing the minimum contractual terms 
of this relationship within each jurisdiction, so that the parties 
know more precisely the route they are setting out upon. The 
courts also would then have no doubt concerning the commit¬ 
ments to be enforced or the context in which “the duty of the 
finest loyalty* * should be exacted of coadventurers. In view of the 
desideratum that a man and a woman to [a] larger degree deter¬ 
mine for themselves just what their being married shall mean in 
their own scale of values and goal/* 37 the uniform statutory law 
might concern itself with very minimum requirements of a largely 
formal nature and having to do mainly with insuring that no 
undue constraint has been exercised by one party upon the other 
when his or her consent to the pact was enlisted. Beyond this the 
law might simply invite the parties to say what the bargain means 
to them, what part of themselves they propose to engage in the 
relationship (whether, for example, it includes an exchange of 
mutual access to the possibility of having children) and under 
what conditions they now agree it may be terminated. This then 


37 See text at note 9. 
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would be a finite obligation of the kind that the courts insist be 
fulfilled with “the punctilio of an honor most sensitive/’ Who 
could deny that this would greatly raise the ethical level of what 
too often happens in divorce courts? Who could deny that the 
route would be clearer than it often is now? But this would mean 
to give up for good (i.e., for the good in the law) the decisions 
of the past which stated that “there is nothing in the law . . . 
which recognizes an agreement to live together, ‘so long as mutual 
affection shall exist/ as a marriage contract.” 38 

2. A second variant is that while civil marriage might be de¬ 
fined explicitly as a contract only—whether by some such arrange¬ 
ment as suggested above, or by continued development in the 
direction of current judicial practice—at the same time the canon 
law of various denominations might be given civil status in this 
area. Some liberal Roman Catholic opinion has suggested that 
the state should assume responsibility for organizing what is 
“there” in a “pluralistic” society. Who could deny that hereby 
the route would be made clearer both for the courts and the 
parties setting out upon it, if they were thus presented with a 
clear option between marriage as a lifelong union and marriage 
as a contract involving a more limited exchange of responsibility? 
This proposal would raise all the objections against an attempt 
by a modem democratic state to give civil status to religious 
marriage. At the least, one should sit down first and count the 
cost in the penalties that would be required in our culture for 
the state to attempt to enforce the permanence of a voluntary 
commitment to membership in a religious society or to its mar- 

38 Peck v. Peck, 30 N.E. 74 (Mass. 1892). The parties in this case had drawn 
up the following private marriage agreement, which unhappily one of them went 
back on: “We, the undersigned, hereby enter into a copartnership on the basis 
of the true marriage relation. Recognizing love as the only law which should govern 
the sexual relationship, we agree to continue this copartnership so long as mutual 
affection shall exist, and to dissolve it when the union becomes disagreeable or un¬ 
desirable to either party. We also agree that all property that shall be acquired by 
mutual effort be equally divided on the dissolution of said copartnership. Should any 
children result from this union, we pledge ourselves to be mutually held and 
bound to provide them support, whether the union continues or is dissolved.” 
Perhaps the matter of children should not—on the supposition we are at present 
exploring—be left so wholly to the determination of the parties themselves; but 
this is a detail that could be cared for in the minimum uniform legislation. 
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riage regulations. Such an accounting will show that the good of 
marriage in civil law cannot be the same as the good of marriage 
in our religious heritage which, under the imprint of the divine 
measure of steadfastness in love, goes so far beyond statutory law. 
The whole good of marriage can only be a regulative ideal, not 
the constitutive principle of civil law. Perhaps our present 
predicament stems not from giving up the attempt to enforce 
marriage as a lifelong covenant of loyalty, but from the extent to 
which this has ceased to be even a regulative consideration, or the 
end indirectly sought, in the law of domestic relations. 

3. A third variant is for the state itself to enact civil status for 
the two sorts of “marriages” which now exist in our society—the 
covenant and the contract. Those persons, whether they are reli¬ 
gious or not, who want their marriages to be regarded as indis¬ 
soluble will come under a civil law which would resume con¬ 
tinuity with the precedents of the past. Those persons who want 
only to enter a marriage dissoluble under conditions designated 
by a uniform law of contractual marriage and by their own agree¬ 
ments will come under about what the modern law actually is in 
practice—only from the beginning the routes will be clearer, 
and justice and honor and loyalty can, in both cases, be made 
more secure by the courts. Before establishing two types of civil 
marriage, a society would have to estimate the possibility, and 
count the cost in penalties, of enforcing permanence in one sort 
of marriage commitment, even after it is provided that there is 
another sort of marriage. This latter would depart from anything 
marriage has ever meant in the West, by defining “taking a woman 
for a time, or on certain mutually specified conditions as one 
type of marriage. 

This may sound, and it may be, astonishingly abstract as a 
proposal. If so, consider it rather as a thought-experiment designed 
to distinguish the countervailing tendencies in the present law. 
After all, it is not only the religious groups with their canon laws 
which have a stake in the indissolubility of marriage, and in 
removing if possible the travesty which is often made of it in 
actual practice because of the pretense that such consent is 
actually brought to marriage by a majority of the parties. Society 
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as a whole also has a stake in fostering the highest kind of commit¬ 
ment within this union (while possibly also allowing leeway for 
what marriage means to most); in arranging things so that in the 
marriage-place bad money does not drive out the good; and in 
arranging things so that the ambiguity inherent in the law be¬ 
tween our juridical language and our present juridical practice, 
between the “old” and the “modem” in the law of marriage, itself 
no longer contributes to the disappearance of the routes from 
before human eyes. 

An individual is subject to disease and death, to permanent 
injury of body and frustration of spirit. The spirit is subject to 
more ills, griefs, and grievances than even flesh is heir to. The 
future each of us faces contains both the worse and the better, 
adversity as well as prosperity; and we grow old more often gar¬ 
rulously than gracefully. Unless such a person secures a helper 
fit for him precisely in the face of these eventualities, then no mar¬ 
riage in the ultimate meaning of the covenant has taken place 
for him. Marriage means to swear, possibly to one’s own hurt, 
and to change not. The marriage promise encompasses within 
itself as reasons for the union precisely those things which ordi¬ 
narily are offered as grounds for divorce. Not only do such crea¬ 
tures as we are need to give and receive a covenant-love which 
will not let go; but society as a whole becomes a better sphere 
of life when husband and wife are thus committed to the other’s 
being and well-being. Society and the law, for their own ends, 
need to keep the path clear so that this enduring purpose of 
marriage may be achieved by as many of its members as can be 
challenged to it, or wish to undertake it. 

By utilizing a second category of civil marriages to aim at the 
honor needed for contractual responsibility we might perhaps 
less often in our lawmaking and decision-making hit below the 
standard of commitment found in contractual regulations. Of 
course, there will always be certain characters who will disgrace 
even the modified standards of contractual marriage; but, among 
other things, this is what the law is for. Perhaps individuals who 
flit from marriage to marriage seeking their “true love” should 
be ruled out of any decent marriage-society after becoming “three- 
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time losers,” as we do in the case of certain habitually defective 
criminal types who are judged to have themselves cast away their 
right to try again. 

In some respects each of these three projections of the direction 
of change in our marriage law, acknowledging as they do the 
actuality of contractual marriage, will remind some of the pro¬ 
posals of Judge Ben Lindsey for “trial” marriage so hotly debated 
a generation ago. To speak of a “trial” or “companionate mar¬ 
riage” may seem a contradiction in terms to those for whom 
marriage means that the period of courtship is over and the deci¬ 
sion made; and certainly Lindsey was wrong in supposing that a 
psychological context of impermanence itself was likely to assist 
two people to attain compatibility. But it is really later than 
Lindsey thought, for he supposed that his so-called trial marriages 
were to be oriented toward full marriage in the traditional sense, 
at least so far as this was still enshrined in the law. This was his 
proposal for preventing marital responsibility from further break¬ 
ing down in our society through the continued breaking and 
attenuation of the law by the pressure upon it of the lives and 
tragedies of people inadequately prepared to keep it. The frank 
recognition of the realities of our present cultural situation seems 
to require the frank recognition of purely contractual marriage 
as such, and its more nicely devised regulation by law. Thus, it 
may be questioned whether contractual marriage any longer 
necessarily aims toward covenant-fidelity, although the way should 
be open for this to be the case. 

In any event it is important in viewing gradual developments 
in our law of marriage, as well as in discussing any explicit reform, 
to keep in mind the distinction between the good in law and the 
good beyond law. Certainly Protestant theological ethics is able 
to do this, and does not insist that rules of law be the same as 
religious teaching. For example, Emil Brunner writing before 
1937, in his book which is generally regarded as a classic state¬ 
ment of Christian ethics, condemned one attack upon Lindsey’s 
proposal by saying that, “like so many other protests against this 
American writer,” it was “lacking in fairness to Lindsey’s real 
view, although . . . [the] rejection of Lindsey’s views is perfectly 
right. Lindsey’s ideology is so superficial that it is enough to make 
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one’s hair stand on end! But behind it there is a real man, full 
of kindness of heart, and with an amazingly clear view of reality. 
It is very easy to demolish his arguments; but it is all the more 
difficult to deal with the problem to which he desires to draw our 
attention.” 39 Then after distinguishing between the good in law 
and the good beyond law more clearly than Lindsey himself does, 
or than most religious authors do, Brunner wrote: “Gradually we 
may have to come to the conclusion that the Lindsey proposals, 
so far as they are intended not as a moral, but as legal reform, 
must be taken more seriously, although it is quite clear that a 
‘companionate marriage’ is no longer a marriage at all. Under 
certain circumstances this might be the lesser of two evils.” 40 
While “contractual marriage” may not be full marriage, it is 
certainly not “criminal conversation.” 

IV 

Superior to any of the foregoing projects for reform, which I 
have considered only in the realm of “thought-experiments,” 
would be for lawyers and judges, together with others in posi¬ 
tions of leadership in our society, to make a concerted effort to 
pull the laboring oar back upstream a bit and there to resume 
greater connection with the decision-making of the past; and in 
decisions now being made in particular cases to maintain the 
widest possible connection with marriage as it has been viewed 
in our legal tradition. Whether this is done by legislation and the 
judgments of the courts or mainly by the “administrative” law 
of marriage, is a matter of some indifference, although it is doubt¬ 
ful that it should be attempted by legislation and decisions which 
adopt Cardinal Spellman’s contention that the divorce laws of 
New York should be made more stringent. Instead, the good of 
marriage recognized in the law and in past decisions could become 
more explicitly the aim and goal of administrative procedures 
and the counseling services adjacent to the courts. 

What, then, is this understanding of the good of marriage 
expressed in the Western legal tradition, and in the laws and 

39 Brunner, The Divine Imperative 652-53, n. 8 (1937). 

40 Id . at 363. 
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decisions of the various jurisdictions in this nation? It is that 
“marriage, in the sense in which it is dealt with by a decree of 
divorce, is not a contract, but one of domestic relations. In strict¬ 
ness, though formed by contract, it signifies the relation of 
husband and wife, deriving both its rights and duties from a 
source higher than any contract of which the parties are capable, 
and as to them, uncontrollable by any contract which they can 
make. When formed, this relation is no more a contract than 
fatherhood’ or ‘sonship’ is a contract.” 41 When marriage is spoken 
of as a “civil contract” it is for the purpose of accenting the fact 
that “consent” per verba de presenti makes the marriage and that 
it is a civil matter in contrast to an ecclesiastical one. Nonetheless, 
such a marriage may not be dissolved by the parties. 42 In other 
words, marriage is a status which is created by a “contract” be¬ 
tween the consenting parties but which is determined by the law 
and public policy rather than by those “contracting.” It is 
strictly analogous to the relationship established by the final adop¬ 
tion of a child, which may also be expressed in words of consent 
in the present tense. Both are “contracts” calling for lifelong 
adherence. Filial and paternal rights and duties arise from consent 
establishing status, or permanent covenant-loyalty, just as marital 
rights and duties arise from an exchange of consent intending 
permanent covenant. No time need elapse; no exercise of the 
relationship need have occurred. One immediately has a wife 
or a son and is a husband or father without yet having acted as 
such toward them in matters that go beyond the pledge binding 
one life together with another life. All proofs of marriage or of 
adoptive sonship relate to this. “No one could say that reputation 
of marriage was any part of the marriage, for the simple reason 
that there could be no rightful reputation until after the mar¬ 
riage; and so cohabitation is not a part of the marriage, for it 
can only lawfully exist after the marriage, as a sequence of the 
marriage. . . .” 43 


41 Ditson V. Ditson, 4 R.I. 87, 101 (1856). 

42 Askew v. Dupree, 30 Ga. 173 (1859). 

43 7n re Moll's Estate, 299 S.W. 127 (Mo. App. 1927). The maxim of the Roman 
law was: Consensus , non concubitas , faciat matrimonium. The words of a dissenting 
opinion in this ease have considerable force, and they serve to emphasize the 
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In other words, the towering assumption of all our law—and 
it is everywhere insisted that this is a civil matter and need not be 
in facie ecclesiae —is that the human will can bind itself to some¬ 
thing more than a contract of limited and specific liability; that 
in marriage, as in adoptive sonship, the individual both can and 
should bind himself beyond all earthly change to cherish the life 
of the other until death parts them; that the will consents to will 
the same tomorrow and not hereafter to deny what it accomplishes 
today simply because of inconvenience or illness or any other dif¬ 
ficulty, including changes which the passage of time always brings 
in the personal character and disposition of the parties or in their 
subjective relations. 

enormous importance the prevailing opinion assigns to “consent” in “making” a 
marriage. “Under such a ruling,” said the dissenting judge, “a man being at one 
place in this State and a woman being at another and distant place, who had 
never seen each other, could by private exchange of letters or telegrams, or even 
by telephone or radio conversation, by mere agreement elfect a valid marriage, 
thereby creating the relation of husband and wife though they might never 
afterwards see each other or cohabit as man and wife.” Despite these objections 
(which may loom larger in some future age of interplanetary travel when a man 
on one planet might marry a woman on another by radio signal, non concubitas ), 
the prevailing opinion in the law has generally held that present consent makes 
marriage. The rule in the common law that consent per verba futuro cum copula 
created a valid marriage was no exception to this, since this only meant that (the 
law ever leaning in the direction of a high order of moral obligation) copulation 
was taken as evidence that the consent expressed in words of the future tense 
had in fact changed into such consent as can be expressed only in words of the 
present tense. 

Much the same importance is assigned to consent by the teachings of the Roman 
Catholic Church. Under the heading of valid marriage a distinction is made be¬ 
tween “ratified” and “consummated” marriage. The former is fully valid before 
or even without intercourse, as is said to have been the case in the marriage of 
Joseph and Mary. Still, without consummation a marriage may not be regarded 
as complete, since only a valid, consummated, and ratified marriage is said to be 
absolutely indissoluble. (Keenan & Ryan, Marriage: A Medical and Sacramental 
Study 40-41, 62-64 (1955). This may indicate a greater stress upon the cum copula 
in canon law; and certainly the usual practice in the case of marriages in the 
absence of one party is to require the presence of a proxy at the ceremony by 
which the marriage becomes certainly ratified. On the other hand, since in facie 
ecclesiae a party to a ratified marriage is as such and non concubitas totally in¬ 
capable of consenting to valid marriage with anyone else, and since before the civil 
courts the fact that copulation has not taken place may be placed in evidence as 
part of the grounds for a decree of nullity, there seems to be no great disagreement 
between the civil and the canon law (or between the law and moral theology) 
on the power of consent to make a marriage. 
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In the face of all this a decree of divorce cannot be anything 
other than self-contradictory. It creates an inward ambivalence in 
the law, unless we are prepared to accept one or another of the 
foregoing reforms and break radically with the whole tradition of 
our law of marriage. But perhaps it is better to live in the midst 
of this ambivalence. To do this requires us to keep clear the 
distinction between the good in the law and the good beyond 
the law, or between the legally enforceable and legally unen¬ 
forceable good acknowledged by men and by society. For example, 
the law cannot compel parents to keep either their natural or 
their adopted children in the same domicile with them. They may 
be maintained at a distance in someone else’s care, because the 
law has no means at its disposal to exact the daily parental affec¬ 
tion and association which is their due. May not legal divorce 
be simply an admission that the law is not capable of enforcing 
all the good that properly belongs to the marriage relation? 

Nevertheless, to the extent we permit parties to a marriage to 
end their relationship more easily than we permit father and son 
to end theirs, society remains a more fully involved and effective 
party to an adoption than it now is to a marriage; and there 
remains an inward ambiguity in the law of marriage that is not so 
fully present in the law of adoption. Living in the midst of this 
ambivalence requires an additional religious philosophy of the 
law; namely, that much of what the law permits and supervises 
stems from a realistic recognition of the sinful disordering of the 
relations of loyalty, which it nonetheless rightly and wisely con¬ 
tinues to encourage. The legal good must sometimes choose the 
lesser of two evils; and it is not strange that the law should have 
to do this, since the same is true in the ethical life of men 
generally. 

A continuing conversation of our present law with the decision¬ 
makers of the past, particularly to revitalize the understanding 
of marriage that the law has preserved for us until nearly our 
own day, requires that we be especially clear as to the relation 
between the psychological and social services helping in the 
administration of the law and the insights and judgments con¬ 
tained in the law itself. It is often said that the courts have been 
too conservative and reluctant to accept the assistance that can 
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be supplied by these practical sciences. If this is true at all, it is 
true only on the plane of technical assistance, however important 
that plane may be. For it is no proper business of the social and 
psychological sciences or of their practitioners to supplant the 
ethical judgments of the law itself or the ends toward which its 
application is directed. The sciences are not there adjacent to 
the court for the purpose of helping individuals discover what 
their real will is or what marriage may mean for them. They are 
there subordinate to the court for the purpose of helping people 
discover in themselves resources for faithfulness to the covenants 
they have made. The end clearly and everywhere set before any¬ 
one administering the law of marriage needs to be that men and 
women shall say to one another: “I am able now to will perma¬ 
nence in fidelity to this other person.” Or if the worse has be¬ 
fallen a marriage, the consultants are not there adjacent to the 
court for the purpose of relieving individuals of responsibility for 
this, or to substitute some other definition of the good of marriage 
for its meaning in law and in morality. They are there subordinate 
to the court, in the case of marriages beyond repair, for the 
purpose of helping people and the courts to choose the lesser of 
two evils. 

This is the point where another religious perspective on the 
philosophy of law may be relevant: granting that the law of 
nature, fundamental human inclination, and the sense of human 
justice all tend to indicate that a lifelong wedding of lives is the 
appropriate law of marriage, nevertheless the fact is that per¬ 
manent fidelity is mainly the requirement felt by men and women 
who together have made the exodus from the natural order into 
the immediate presence of God’s covenant-righteousness and who 
have taken His covenant-loyalty into their own religious self¬ 
understanding and into their explanation of the meaning of their 
human covenants. Such an understanding of themselves and of 
their marital covenants before God imprints the measure of His 
fidelity on the faithfulness which they ought to have toward their 
marriages. It also may provide the grace that may be a source of 
forgiveness and reconciliation needed to hold marriages back 
from death in the natural order of things and to enable men and 
women still to belong to one another and to the marriage that is 
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between them in facie Dei. Indeed, this understanding may pro¬ 
vide the grace that transcends human failure and offers, through 
the law which allows dissolution of marriages beyond repair, the 
possibility that the parties may find new beginning and new 
life as forgiven men and women. Thus do religious people 
believe that God keeps them, even when they fail to keep His 
commandment. 

The legislation and decisions of the past have generally 
affirmed that the law of marriage is grounded in the law of 
nature anterior to all human law. If this is true, it is grace- 
perfected nature and reason illuminated by revelation which dis¬ 
cern this. To found marriage on the law of nature leads to the 
conclusion that human law can never be justified in dissolving a 
marriage; and certainly when this natural law is believed to have 
been authoritatively “republished” in revelation the result is a 
religious insistence upon intolerable rigidity in legislation and 
inflexibility in the administration of an asserted natural justice. 
This conclusion is tempting even to a religious outlook that 
derives the just order of marriage from nature only when it is 
perfected by grace and from reason only when it is illuminated 
by revelation. For it will be insisted that even charity may never 
do “wrong” for the sake of some good end. It will be insisted 
that a man and a woman must always wait in the lifeboat of 
natural-law marriage, even if this means dying together. The 
peculiar value and relevance of pressing beyond this to an under¬ 
standing of man’s exodus into the covenant of fidelity and forgive¬ 
ness (which is the special contribution of biblical and Reformation 
thought) is that such an understanding of men, women, and God 
enables us to administer forgiveness in concrete new beginnings 
in marriage without turning in a hostile manner upon the com¬ 
mandment (and behind that the forgiveness of God) which keeps 
us, keeps faith, and keeps faithfulness among men alive unto 
this day. 

Consider once more the comparison between the covenant 
creating the status of adoptive sonship and the covenant creating 
the status of marriage. It is clear that the law defines both these 
relations as more than mere contracts. Neither may be dissolved 
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by mutual consent only, nor do we yet allow the parties them¬ 
selves to define all the conditions to which they have agreed and 
the reasons which shall be regarded as sufficient to bring the 
relation to an end. Nevertheless, in entering these relations a 
person does not find himself included in them to the whole extent 
of his being, or forever bound by them. The covenant to belong 
to another in adoption or in marriage ought not to mean that 
one person is delivered entirely, forever and without recourse, 
into another’s charge. Therefore, quite rightly the law stands 
ready to dissolve these relationships. The state and its law pro¬ 
vides the individual with a sphere in which his life and well-being 
may still be protected, and this was not renounced by the inten¬ 
tion of permanence in the marriage relation or by entrance into 
the status of adoption. 

Thus, even though in adoption the parents voluntarily consent 
in a most extraordinary way to bring into existence a permanent 
relationship, still the law provides grounds on which the adopted 
child may no longer be regarded as their own. It does this even 
with regard to natural parenthood, and a natural son or daughter 
may be brought first under the jurisdiction of the court, and then 
be made available for adoption by foster parents. In both of 
these cases, where there has been extreme infidelity to the relation¬ 
ship, the law revokes the irrevocable and dissolves a relation 
which was by nature meant to be indissoluble. It declares parents 
no longer parents, a son no longer a son, even though while he 
was their son he was never this only for the time being. 

So with marriage. The parties voluntarily consent in a most 
extraordinary way to bring into existence a relationship which 
shall not thereafter be subject to their dissent alone. They will 
to be bound; they will to be no longer as free as before; they 
promise a fidelity which by its nature cannot be given specific 
contractual meaning in advance without reducing the obligation 
to less than what may be required of a responsible love amid the 
stresses and distresses of human life. Nevertheless, upon entering 
this status the individual does not find himself included in it to 
the whole extent of his person. Apart from his direct relation to 
God, the state and its law rightly provide him a sphere in which 
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he can possess his life and where his well-being can still find 
protection. To say this does not require the adoption of the 
philosophy of atomic individualism with its merely contractual 
view of marriage. For society remains a party to marriage from 
beginning to end. In terminating a marriage relation, the law 
revokes what clearly in intention was said to be irrevocable and 
dissolves a relation which was by nature never meant to be dis¬ 
soluble. In declaring a husband no longer a husband, and a wife 
no longer a wife, the state does not at all mean to imply that 
while they were husband and wife they were this only for the 
time being. 

What, then, is the state doing when it dissolves natural par- 
entage (which beginning as a natural relation should have grown 
into a consensual, reciprocal exchange of faithfulness) or when it 
dissolves adoptive parentage or a marriage (which beginning in 
consent should have become a natural status)? It is acting to 
“restrain and remedy sin,” to “deliver us from evil,” from—at 
least in some measure—the earthly power of the evil one. Such 
a function is susceptible of a theological interpretation. It is a 
service of God; or rather, by His ordinance, of the state. It is a 
way that the legal power may bind and loose on earth those who 
live this side of resurrection and whose lives do not yet fully 
attain to the liberty and responsibility of the sons of God, i.e., it 
is a way God preserves and governs a fallen humanity “for man’s 
good always by means of the civil mandates of marriage and 
divorce. The law provides an answer to the question in the New 
Testament: What keeps “the man of lawlessness,” i.e., the epitome 
of evil, from being fully revealed? What is restraining him, so 
that just, endurable, and barely endurable domestic relations may 
be preserved among us, and so that when necessary men and 
women and children may be brought back from the perishing 
life or living death of some of these relationships? It is the legal 
power, sometimes through the enforced termination of one of 
these relationships, that restrains “the mystery of lawlessness,” 
which is always “already at work,” until Christ comes to reckon 
any faith and faithfulness that may be alive in the world. “Only 
he who now restrains it will do so until he is out of the way. 
And then the lawless one will be revealed, and the Lord Jesus 
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will slay him with the breath of his mouth and destroy him by 
his appearing and his coming.” 44 

The great mistake of the Christian church has been its sup¬ 
position that in this one social institution—marriage—and in this 
one principle of indissolubility the kingdom of God has already 
arrived and men and women have so far entered into their 
redemption that in this respect there is no other service of God 
hidden in the work of the law than enforcing the highest good of 
marriage. Lifelong marriage, it has been said, is a matter of the 
“natural law”; and therefore the state cannot do otherwise than 
enforce the fundamental law. To permit anything else would 
mean that the civil code seeks to promulgate something that is 
“unlawful” and contrary to the will of God “written in every 
man’s heart with the pen of a diamond in capital letters.” Against 
such a construction, man’s sense of injustice and a political and 
moral realism were bound to prevail, even if this had to take 
the form, in the modern law of marriage, of a false individualism 
and a contractual view of marriage. 

These revolutionary and essentially mistaken views of basic 
human relationships should not have been necessary to impel 
theological ethics to say clearly that divorce not only indicates a 
defect in fidelity to covenant, or a recalcitrance in human rela¬ 
tions to the imprint of the divine righteousness. But divorce also 
may restrain and remedy evil. By introducing flexibility into the 
law of marriage, it may serve to save men and women from the 
permanent institutionalization of the damage that may result if 
they are altogether given up to what another sinner may do to 
them. We should have acknowledged all along that permanent 
fidelity arises mainly from the measure of the divine righteousness, 
from covenant-morality and not from natural law; and that it is 
a matter of love transforming the premonitions of nature, of the 
divine faithfulness illuminating and perfecting the faithfulness 
men can learn to expect is expected of them. 

In no other department of life has Christendom made a law 
(and a theory of natural law) out of the extreme teachings of 
Jesus. We have not said that "Resist not evil” or “Forgiveness 


44 II Thess. 2 : 3 , 7 - 8 . 
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seven time seventy” or “Going the second mile” or “Giving all 
one’s money to feed the poor” provide definitions of the natural 
forms of human relationships. 48 We have not said that to act 
contrary to these injunctions, or for the law to regulate human 
life on any other principles, implies that “unnatural” means are 
being used or “wrong” things are being done to the end that 
some good may come of it. 

All this may be granted, and yet it may be objected that the 
state s function in restraint of evil is sufficiently carried out by 
divorce a mensa et thoro, by legal “separations.” Absolute decrees 
of divorce dissolving valid marriages, it may be objected, need 
not be granted to protect the person. And, in terms of the com¬ 
parison between marriage and natural or adoptive parentage, it 
may be said that the reason why the law should place the child 
in a foster home and substitute new parents for the former ones 
that failed him is because the child is a minor still in need of 
parental care. In the case of “separations,” it may not be regarded 
as necessary for grown men and women to be allowed to sub¬ 
stitute a new partner for the one that failed them. On the view 
of marriage we are considering (though not on the view that 
marriage is a contract) it is not separation for the protection of 
the person but absolute divorce with the possibility of remarriage 
which seems to introduce a contradiction into the law of mar¬ 
riage. On the assumption that marriage is and ought to be a 
permanent covenant, what account can be given of the power 
of the law to grant absolute decrees with provision for possible 
remarriage? 


45 “It is striking how differently Christians interpret the Gospel teachings about 
sex and marriage and the Gospel teaching about wealth and property. They regard 
marriage as absolute and indissoluble and make this a law of social life, quoting 
the Gospel in support of their view. But then they might with equal justice make 
poverty compulsory and quote Gospel texts in favor of abolishing wealth and 
private property. The Gospel injunctions are absolute in both cases—it is the 
absoluteness of the Kingdom of God where a marriage, mystical in meaning, is 
eternal and indissoluble and where there is no property, no slavery to material 
wealth. But the Christians did not venture to interpret the Gospel teaching about 
property in this uncompromising way and to insist on the abolition of wealth and 
compulsory poverty. Instead they consolidated the family by connecting it with 
property. . . . It is perfectly clear that the herd-man has adapted the Gospel truth 
to suit his own ends." Berdyaev, The Destiny of Man 234-35 (4th ed. 1954). 



41] 


MARRIAGE LAW AND BIBLICAL COVENANT 75 


The view that the state may provide a restraint and remedy for 
sin can be stretched to cover this only by saying that the civil law 
must see the divorced parties remarried lest worse befall. The con¬ 
sequence of legal separation of a great many people still regarded 
as validly married and prohibited from entering responsible mar¬ 
riage relations with others can scarcely be regarded as exerting a 
moralizing effect upon society generally. This somewhat negative 
consideration may be regarded as a sufficient even if it is not an 
entirely adequate reason for permitting remarriage. 

For a more positive justification of the legal administration of 
the possibility of remarriage, it must simply be said that there is 
not a difference in kind nor so great a difference of degree between 
a child’s need for adoptive parents in place of the former ones that 
failed him and an adult’s need for a partner in marriage in place 
of the former one who failed him, and whom he may have failed. 
Theologically viewed, it must be said that, within God’s govern¬ 
ance of the world of broken loyalties by means of the legal power, 
still stands the Creator’s intention through marriage to provide 
men and women with a helper fit for them and a cure for human 
loneliness. Genesis 1 and 2 were not abrogated by what happened 
in Genesis 3; and it is precisely because of God’s uncovenanted 
convenant-mercy that this is true. He means, even by the law of 
marriage and of possible remarriage, to maintain alive those who 
failed Him and hid from each other. The created purpose of 
marriage, the governance of a fallen world through the enforce¬ 
ment of marriage and sometimes of divorce, and the possibility of 
concrete new beginnings for creatures whose good is not to be alone, 
all belong indivisibly together just as surely as God the creator, 
judge, and redeemer is one God. The state is actually in some 
measure seeing to this throughout the law of marriage. The state 
is, therefore, a party to marriage so long as God is. If God be God, 
then every ethical, legal, and marital consideration must be con¬ 
nected with the whole idea of God. The state is His fiduciary agent 
not only for the negative purpose of governing and holding evil 
within limits. It is also His ordinance that the state may ever and 
again make possible the created purpose of marriage, and may 
make concretely possible the beginning of a new life on a new 
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basis spoken of in the churches as forgiveness. So God keeps us 
even when we do not keep His commandment. 

The theological justification here put forth for both divorce 
and remarriage is apparently not acceptable to the Roman Catho¬ 
lic Church, and we cannot expect it or any other religious denom¬ 
ination that takes the position that divorce is not possible between 
validly married parties to adopt this approach unless it finds 
theological merit in it. When it comes to the civil implications of 
marriage and divorce, however, we can legitimately urge these 
religious communities to recognize that there are differences of 
opinion on the theology of this matter. Not all who recognize 
divorce and remarriage repudiate the special character of the 
marital contract. A large segment of the community finds neither 
a natural law nor a theological basis for absolute indissolubility 
of the marriage bond. Indissolubility may be the ideal of marriage 
but not the proper standard for the law courts; or it may be an 
appropriate prescription in canon law but not in civil law. Indeed 
we have seen positive theological reasons that can be urged for 
permitting those who have failed to live up to the high demands 
of the marriage contract to start completely anew. The significance 
of all this would appear to be that while various churches may re¬ 
quire their own constituents to recognize the absolute indissolu¬ 
bility of the marriage bond, they cannot legitimately seek to enlist 
the aid of the state to force this view on society at large. To do 
so would be an unjustifiable interference with the beliefs of other 
religious communities. 

Those Protestant communities that find theological merit in 
divorce and remarriage should not be reticent in affirming their 
understanding. They will say that the law of divorce and re¬ 
marriage is the administration of what might be termed “realized 
forgiveness.” This can be said while maintaining a higher right¬ 
eousness for the marriage covenant in the sphere of the church. 
If these communities will thus give firm and explicit recognition 
of the possibility of new beginnings, then it may come to pass 
that God can make even the disorder and disordering views of 
men to praise Him. For human life can be lived in the redemp¬ 
tive presence of the God of all covenants within a societal order 
that understands itself in terms of contractual voluntaryism as 
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well as within an order where the permanence of marriage is 
inflexibly imposed by civil enforcement and ecclesiastical pressures. 
Protestants are likely to say that civil enforcement of the indis¬ 
solubility of the marriage bond has led to a social order in which 
the human realities are simply winked at, and in which—by 
constant reference to what “nature itself” is already supposed to 
have plainly taught—the entire scheme of things is kept imper¬ 
vious to what divine charity may yet teach mankind. 
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In a survey made a few years ago 1 it was pointed out that since 
World War II the great majority of state colleges and universities 
have added courses in religion. In discussions of the responsibility 
of state institutions in curricular and extracurricular religious 
affairs, the position is commonly maintained that the historical 
and legal situation of the public schools and institutions of higher 
education is utterly different. The establishment clause of the 
First Amendment, now applied with increasing rigidity to pro¬ 
hibit religious offices in the public schools, is considered irrele¬ 
vant at the level of the university. 

Louisell and Jackson, pointing out that elementary education 
and university education are utterly different in background and 
public function, have advanced their thesis that “neither the 
Constitutions nor laws of the United States or California prevent 
the nondiscriminatory establishment of religion and theology 
courses in state supported institutions of higher education.” 2 This 
position would seem to draw strength from the distinction made 
by the United States Supreme Court in Hamilton v. Regents of 

Franklin H. Littell is Professor of the History of Christianity, Chicago Theological 
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1 Smith, Religious Cooperation in State Universities (1957). 

2 Louisell & Jackson, Religion, Theology, and Public Higher Education , 50 
Calif. L. Rev. 751, 753 (1962). 
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the University of California 3 and subsequently in the flag-salute 
cases. 4 In Hamilton v. Regents the question was that of the power 
of a state to compel students at the state university to participate 
in ROTC against their religious convictions. The decision sus¬ 
tained the Regents on the ground there was neither a constitu¬ 
tional right nor a legal obligation to attend the state university. 
In the cases involving the public schools, however, the Court has 
repeatedly made reference to the legal coercion supporting 
attendance. 5 

Thus it is argued that state colleges and universities may make 
provisions for curricular and extracurricular religion which would 
plainly be unconstitutional at the level of the public elementary 
and secondary schools. It is the assumption of this paper that this 
distinction will not hold up as public higher education ceases to be 
the prerogative of a chosen few, and that the problems involved 
in the mutualities and sometimes conflicts of the establishment 
clause and the free exercise clause will in time have to be resolved 
at the level of higher education as well. 

Even if distinctions can be made that will support differences in 
legal treatment, the same social problem of effective reconciliation 
of traditional values and a changing society underlies both 
elementary and higher education. Indeed, the values treasured 
by a society come into focus most clearly in its universities. The 
basic shifts in our understanding of church-state relationships 
can be traced nowhere more readily than in the history of our 
higher education since the founding of the first university. The 
problems occasioned by the transition of our society from its 
earlier unchallenged Protestant hegemony to a pluralistic religious 
situation can be seen with startling clarity in the history and pres¬ 
ent practices of the American state university. The perils of an 
educational system in which every dogma has its day except the 
doctrines of religious faith are plain to see at the level of higher 
education. Moreover, the decisions affecting the place of religion 


3 293 U.S. 245 (1934). 

4 Minersville School District v. Gobitis, 310 U.S. 586 (1940), overruled in West 
Virginia State Board of Educ. v. Barnette, 319 U.S. 624 (1943). 

5 See School District of Abington Township, Pennsylvania v. Schempp, 374 U.S. 
203, 250-52 (1963). 
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in the public schools might be said to reflect attitudes developed 
in the universities, much more than the mind-set of parents, 
school boards, local administrations, and other local entities which 
have in the past had some voice in deciding such issues at the 
level of the local school systems. 

The decision of the Supreme Court to function as a national 
school board represents a fundamental turning point in the history 
of the public school system in this country. It further abets the 
removal of responsibility and control from the local community. 
It implies that the school system is an instrument and agent of 
government, rather than an extension of parental responsibility 
and community initiative. It leaves local administrators with no 
sure foundation for the inculcation of moral values except the 
national cultus. It reflects the confusion of a society which is 
(rightly) dissatisfied with older adjustments, in which an essen¬ 
tially Protestant culture and public liturgy were taken for granted, 
but which has not yet learned to relate basic theological concerns 
in a dialogic way to public institutions and public life. 

In the general absence of responsible local action sensitive to 
the rights of religious minorities, the Supreme Court has had 
to act. But from the nature of legal solutions to problems, the 
Court’s work represents a "holding action” against injustice rather 
than a positive expression of the public consensus. One would 
think the university would be an institution making signal con¬ 
tributions to the formation of the required consensus, but this has 
not been the case. 

The modern university was conceived in its inception as “a 
fellowship of teachers and students.” 6 Inheriting the tradition of 
the classical academy, as well as a background in the cathedral 
schools, it was devoted to a raging dialogue. This dialogue was 
transgenerational, "the dialogue with the past”; it was structured 
in the present, among students and between students and teachers, 
notably in such institutions as the disputation; and it was inter¬ 
disciplinary, with theology, "the queen of the sciences,” playing 
an appropriate role. In high medieval political theory, the univer- 


6 Denifle and Chatelain, 1 Chartularium Universitatis Parisiensis 242, 252 
(1889). 
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sitas shared with the imperium and the ecclesia a threefold 
responsibility for the integrity and direction of the Christian 
commonwealth. 

Although the utilitarian concern was never suppressed and 
there was production of persons skilled in law, medicine, adminis¬ 
tration, and theological apologetics, the university was at its best 
a republic of learning, its independence as a center of lively 
discussion secured at law as well as functionally. Freedom of 
discussion did not exist as an end in itself, of course, but for the 
sake of truth. When this dimension is lacking, all dialogue 
descends to the level of trivial and meaningless conversation. 
Without the concern for ultimate responsibility, discussion is 
ruled by foolishness (amathia). 7 Theology took its place in the 
dialogue as a legitimate intellectual discipline, and it continues 
in this way in the major European state universities. The thinking 
student is thereby inducted into a lively dialogue between alter¬ 
native systems of being, and a liberal and humane education is at 
least afforded as a live option, whatever specialization he may 
later choose as a vocation. 

In the first university foundations in North America, the 
classical pattern of Christian and humanistic education was 
affirmed. Harvard, Yale, William and Mary, Kings College (later 
Columbia), and others affirmed that ideal; moreover, in most 
cases theological education, in the specialized sense, was a moving 
force in the foundations, lest coming generations be left to the 
perils of an unlettered ministry. More than that, the early state 
universities—Georgia, Virginia, Michigan, and the like—con¬ 
formed themselves to the educational pattern whose goal was to 
produce a “Christian gentleman.” Since 85 per cent of the 
American population was of British origin up to 1820, and since 
varying degrees of Protestant establishment had been common 
in the colonies, carrying over into the new nation in Connecticut, 
Massachusetts, and New Hampshire, “Christian” meant “Protes¬ 
tant”—more than that, “Protestant” as understood by the domi¬ 
nant churches of British background. 


7 See Voegelin, Diskussionsbereitschaft , in Erziehung zur Freiheit 365 (Hunold 
ed. 1959). 
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Even during the nineteenth century, when the churches were 
perforce shifting to a basis of voluntary membership and support, 
the earlier tradition that we were a Christian people carried over 
at law and was expressed in the public liturgy and in the public 
schools and state universities. The clergy remained dominant in 
the educational institutions, in the common school movement as 
well as in the founding of colleges and universities in the first 
half of the nineteenth century. 8 

When the first state universities were founded, they followed 
the pace set by the earlier private foundations, some of which 
had also received regular grants of tax moneys, although privately 
chartered, for serving a public purpose. There was one sharp 
difference: they had no theological faculties, for in the states 
where they first appeared the established churches had already 
been dismantled. The seriousness of this lack was not at first 
evident, for many of the presidents and professors were clergymen 
and the ideal of producing a Christian and humane man was 
unchallenged; the highest degree was the Magister Artium, as in 
England, a humanistic degree. 

The turning point in American higher education came during 
the social upheavals of the middle of the nineteenth century. 
There were three major actions during Abraham Lincoln’s first 
administration of a social-revolutionary nature: the Homestead 
Act, the Morrill Land Act, and the Emancipation Proclamation. 
In spite of the fact that we are presently engaged in a series of 
major public and legal conflicts deriving from the Negro’s deter¬ 
mination to have the substance of emancipation as well as the 
form of it, in the long haul the far-reaching consequences of the 
Morrill Land Act are likely to affect American culture and society 
more. For it was the Morrill Land Act which, making available 
vast tracts of public land for the financing of mechanical and 
agricultural training institutes, launched the state college or uni¬ 
versity on its way to predominance in American higher education. 

At about the same time there occurred two other movements 
which helped define the educational pattern which has come to 
be dominant in the American university, both of fatal consequence 


8 Tewksbury, The Founding of American Colleges and Universities ( 1932 ). 
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to the dialogue of which we have been writing. In the first place, 
after several short-lived efforts to keep control of state schools, 
the churches abandoned the field and concentrated on their own 
protectionist system of higher education. Their major energies 
went into the founding and maintenance of denominational 
colleges and universites, with the seminaries for their clergy set 
out on the land in rural communities, away from the university 
dialogue and also the temptations of the new cities. Methodists, 
Baptists, and Disciples, the most rapidly growing Protestant 
churches of the period, like their Pietist counterparts in Germany 
and the Netherlands, approved of the new technical universities. 
Here those of their young people who could not afford or perhaps 
qualify for education in a denominational college could get the 
training which they needed to survive in an increasingly special¬ 
ized and technical society without being exposed to the perils of 
pagan philosophy. 

Parallel to this there occurred in the changing pattern of state 
university education a transition just as fatal to an effective dia¬ 
logue of theology with other disciplines. Under the leadership of 
Daniel Coit Gilman at Johns Hopkins University and Andrew 
Dickson White at Cornell University, with churchmen like Erastus 
O. Haven at the University of Michigan and William Rainey 
Harper at the University of Chicago following after, the leading 
public and state universities went over to the German (von 
Humboldt) pattern of higher education. Liberal and humane 
education was relegated to one among many colleges. The univer¬ 
sity was conceived as a highly complex network of specialized 
centers of research. The Ph.D., a research degree, came to replace 
the M.A., a humanistic degree, as status symbol. With this tran¬ 
sition, the consequences of structuring theology out of the dialogue 
have been increasingly felt. The extraordinary outpouring of 
state and federal largesse for research, so pronounced since World 
War II, has but completed a process which was initiated one hun¬ 
dred years ago. The American university, without the emphasis 
upon the concerns of the whole man represented by theology, 
has tended to become a complex of technical training centers 
without a universe of discourse, neither liberal nor humane. 

In part because of half-buried memories of earlier struggles 
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with sectarian religious blocs, in part because of its very close 
relationship to the markets which our society provides for its 
products, in good part because of the absence of a discipline to 
emphasize the wholeness of man, the present university by and 
large denies the dialogue. In some cases, particularly on the east 
coast, the old traditions of Protestant culture-religion still hang 
on. Rutgers, now a state university, has a Protestant chaplain 
and Protestant religious services. The University of Georgia, the 
University of Mississippi, and Pennsylvania State University, 
among others, carry on the old style—without, however, any more 
effective encounter than can be found in the huge state universities 
of the Midwest and West, which no longer go through the motions. 

While the presence of dialogue in the university has been 
diminishing, the need for it has been growing. An informed and 
thoughtful dialogue is needed to develop a new public consensus 
now that the nineteenth-century cultural assumption that this is 
a Protestant nation is outmoded. 

This assumption is one that has deep roots and that still persists 
stubbornly in some minds. In a work which first appeared in 1838 
and went through many editions in the nineteenth century, con¬ 
stitutional law authority Joseph Story was able to say that America 
was a Protestant nation and Christianity part of the common law 
of the land. 9 As late as 1892, the United States Supreme Court 
was able to express the common assumption elsewhere enshrined 
in the public liturgy that: “This is a Christian nation.” 10 

The readers used in the public school systems revealed the 
common assumption. The McGuffey readers and the McLean 
readers, the latter still used in the New York state system at the 
turn of the century, drew heavily for reading and memorizational 
materials from the religious poetry of John Greenleaf Whittier, 
the sermons of Henry Ward Beecher, the religious and patriotic 
orations of Edward Everett Hale, the King James version of the 
Bible. Although there were some few who had misgivings in 
view of the rising number of children from Catholic and Orthodox 
and Jewish homes, it is plain that the atmosphere and assumptions 


9 Story, Commentaries on the Constitution ^ 1873 (5th ed. 1891). 

10 Church of the Holy Trinity v. United States, 143 U.S. 457, 471 (1892). 
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and much of the literature of the public schools were Protestant in 
character. Bishop John Hughes of New York, in launching the 
first massive campaign for tax support of Catholic schools, was 
quite right in assuming that the public schools were Protestant in 
character. Indeed, it was in his own time that New York ceased 
the practice of contributing tax money to private school boards and 
set up a uniform state public school authority. He was met by the 
first major organized campaign to keep the schools and other 
public institutions Protestant. 

But it was not just in the lower levels of the population that 
Protestant hegemony was defended, and that “nativism” 11 became 
a powerful political force to keep “foreignism” in its place. It was, 
in fact, only with the election of 1960 that much of old-line Amer¬ 
ica was faced with the necessity of constructing a new image of 
the role of religion in our society. 12 The social and political 
forces which made such rethinking necessary were, however, well 
under way with the combination of urbanization and high pop¬ 
ulation mobility which has shaped the American people and their 
institutions during and since World War II. 

During the years when the American population was shifting 
in complexion, most of the energy of Catholic leaders went into 
building a parochial school system, a university system, and a net¬ 
work of charitable and teaching sisterhoods and brotherhoods, 
needed by a people who were strangers in a culture which pictured 
itself “Protestant.” The ablest Jewish religious leadership has 
similarly been caught up in the building of great charitable, cul¬ 
tural, and educational institutions. The Protestant leadership 
has been able to proceed in leisurely fashion, secure in the knowl¬ 
edge that it represented “Americanism” and only occasionally 
embarrassed by the ungentlemanly outbursts of its own spiritual 
underworld. 

From Samuel F. B. Morse’s much read exposure of an Austrian 
and popish plot to subvert America’s republican institutions 


11 For extensive studies of this phenomenon, see Billington, The Protestant 
Crusade, 1800-1860: A Study of the Origin of American Nativism (1938), and 
Higham, Strangers in the Land: Patterns of American Nativism, 1860-1925 (1955). 

12 See Marty, Protestantism Enters Third Phase, Christian Century, January 18, 
1961, p. 72. 
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and Protestant religion 13 through to the professional anti-Cathol¬ 
icism of Protestants and Other Americans United (POAU), from 
the lower level Story of Maria Monk through to the rantings of 
Billy James Hargis and Edwin L. Walker a century later, the 
line of the Nativists has been that the Protestant America of the 
“good old days” of the “Founding Fathers” must be defended and 
perpetuated. Sometimes this primitivist motif is expressed in terms 
of a fundamentalistic interpretation of the supposed “wall of 
separation” which would exclude all “sectarianism” from tax- 
supported institutions (except “non-sectarian” Protestantism); at 
other times it is expressed in terms of a Christian Amendment or 
other action simply to establish at law what has so long been 
accepted as culture-religion. 

To date, most responsible Protestant leadership has not been 
able to avoid being drawn toward one of these solutions of the 
dilemma advanced by the more turbulent defenders of the old 
Protestant hegemony. In many of the dialogue groups which 
have sprung up across the country in the last five years, the Cath¬ 
olic and Jewish participants are shockingly better trained and 
more open to new solutions than the senior Protestant partici¬ 
pants. There is nothing to be gained by misconstruing the nature 
of our past history, although there is a pronounced tendency for 
secularist ideologues to join with one school of Protestant primi- 
tivists to do just that. Neither is there anything to be gained by 
supposing that the assumptions of Protestant culture-religion can 
withstand the assaults of strong religious and non-religious minor¬ 
ities which have now discovered that they have voices. What is 
needed, as the Supreme Court attempts to outlaw the more fla¬ 
grant injustices resulting from the unthinking perpetuation of an 
older, and no longer representative, set of traditions on the rela¬ 
tionship of religion and culture, is the kind of creative dialogue 
between Jews and Catholics and Protestants and others concerned 
which will produce a new public consensus. 

What we now have, along with a good deal of Know-Nothing 
determination to hang on to what is old (or falsely assumed to be 


13 Morse, Foreign Conspiracy against the Liberties of the United States (7th 
ed. 1855). 
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old), is a vacuum. Into this vacuum, unless a raging dialogue 
among concerned and responsible persons can create a new con¬ 
sensus, some demonic thrust—offensive to believing persons, 
whether Catholic, Protestant, or Jew—may well move. This 
demonic thrust, if we may read aright the experience in other 
so-called Christian nations during the last two generations, will 
be a totalitarian combination of positives Christentum (“non¬ 
sectarian religion”), nationalism, and, at least sectionally, racialism. 
It will espouse “spirituality,” but it will be a spirituality utterly 
devoid of objective integrity or connection with a known historical 
tradition. It will appeal to the romantic image of the “good old 
days” of “Christian America,” although at the time of the “Found¬ 
ing Fathers” only 7 per cent of the population had church 
membership. 

All the major religious confessions are today stronger in all 
statistical measurements than they were 150 years ago. The inter¬ 
nal benefits of the slow shift to voluntaryism are marked in spite 
of the slackening of internal fiber. What is needed now, as the 
momentum of the old Protestant culture-religion flags and its 
institutional expressions begin to collapse, is a period of raging 
dialogue of the kind which the classical university afforded both 
church and state. For the function of the university is precisely 
to provide that area of interdisciplinary discussion which can 
produce a new and properly implemented understanding of basic 
commitments when older images and adjustments are no longer 
adequate. 

We come, thus, to a time when both state and church desper¬ 
ately need the university as a center of dialogue, and the univer¬ 
sity reflects the confusion and ambiguity of our culture rather 
than pointing toward the way out. 

When the Committee on the Objectives of a General Education 
in a Free Society concluded its study of the Harvard curriculum, 
it drew a blank in the area of religion. 

Human personality cannot ... be broken into distinct parts 
or traits. Education must look to the whole man. It has been 
wisely said that education aims at the good man, the good 
citizen, and the useful man. By a good man is meant one who 
possesses an inner integration, poise, and firmness, which in 
the long run come from an adequate philosophy of life. 
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. . . We are not unmindful of the importance of religious 
belief in the completely good life. But, given the American 
scene with its varieties of faith and even of unfaith, we did 
not feel justified in proposing religious instruction as a part of 
the curriculum. The love of God is tested by the love of 
neighbor; nevertheless the love of God transcends merely 
human obligations. We must perforce speak in purely hu¬ 
manistic terms, confining ourselves to the obligations of man 
to himself and to society. But we have been careful to delimit 
humanism so as not to exclude the religious ideal. 14 

This is a declaration of bankruptcy, all the more striking because 
of Harvard’s heritage, although the institution itself has somewhat 
alleviated matters through individual appointments; e.g., Paul 
Tillich, Christopher Dawson, Reinhold Niebuhr. 

From this no new consensus can come. From repudiation of 
the errors of the state-church system we have moved over to the 
error apparently shared by latterday Pietism and some members 
of the Supreme Court, that “religion is a purely private matter.” 
It is one thing to say that “a union of government and religion 
tends to destroy government and to degrade religion.” 15 It is a 
fine thing to conclude, as did Mr. Justice Brennan, in School 
District of Abington Township, Pennsylvania v. Schempp: 

The manifest object of the men who framed the institutions 
of this country, was to have a State without religion , and a 
Church without politics —that is to say, they meant that one 
should never be used as an engine for any purpose of the 
other, and that no man’s right in one should be tested by his 
opinions about the other. As the Church takes no note of 
man’s political differences, so the State looks with equal eye 
on all the modes of religious faith. . . . Our fathers seem to 
have been perfectly sincere in their belief that the members of 
the Church would be more patriotic, and the citizens of the 
State more religious, by keeping their respective functions 
entirely separate. 16 

It is another thing to indulge in such unrestrained flights of dog- 


14 General Education in a Free Society 74, 76 (1945). 

15 Engel v. Vitale, 370 U.S. 421, 431 (1962). 

15 374 U.S. 203, 304 (1963), citing Chief Justice Jeremiah S. Black of Pennsyl¬ 
vania: Essay on Religious Liberty , Essays and Speeches of Jeremiah S. Black 53 
(Black ed. 1886). 
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matic oratory as allow neither discussion nor development of the 
common law and as corrupt the view of our history and confuse 
the understanding of our present; for example: 

The First Amendment has erected a wall between Church and 
State. That wall must be kept high and impregnable. We 
would not approve the slightest breach. . . , 17 
This freedom was first in the Bill of Rights because it was first 
in the forefathers’ minds; it was set forth in absolute terms, 
and its strength is its rigidity . 18 

If there were such a “wall,” why did it take a century and a 
half to find it out? The truth is that religious liberty is not some¬ 
thing which we have “had,” which is recently threatened. Reli¬ 
gious liberty is something we are moving toward, as the strengths 
of our religious voluntaryism and the logic of our religiously 
pluralistic situation move us to dismantle some of the “culture 
lags” of our earlier Protestant establishment 19 and to discover 
other and more representative ways of expressing our commit¬ 
ments as a people. 

This puts the issue where it belongs, in the area of public 
policy. This is where decisions affecting the changing public 
liturgy in the public schools were best worked out. 20 Here too 
is the place where the whole area of adjustment from Protestant¬ 
ism to pluralism were best settled, rather than at the level of 
ideological politics. It may be that certain members of the Supreme 
Court, the business of which is adjudication rather than legisla¬ 
tion, have reached the conclusion that the issues of justice are 
so substantial as to require the creation of a new myth. In place 
of the old myth that the “Founding Fathers” established a “Chris¬ 
tian America” we shall now have the myth that they established 
an absolute “wall of separation.” Such a tour de force , if successful, 


17 Everson v. Board of Educ., 330 U.S. 1, 18 (1947). 

18 Id. at 26 (Jackson, J., dissenting). 

19 See this argument as developed in extenso in Littell, Religious Freedom in 
America: A Protestant View , Cross Currents, Winter 1963, p. 13. 

20 Significantly, the General Board of the National Council of Churches under 
date of June 7, 1963, urged obedience to the Court's decision in the Regents' Prayer 
case but suggested that special occasions for prayer “may well be left to the judg¬ 
ment of the board responsible for the program of the public school in the local 
community.'' 
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would not be unlike that performed by Chief Justice Coke and 
those who followed him in expanding and reinterpreting the 
Magna Carta, so that that which once only asserted the preroga¬ 
tives of barons, bishops, and landed gentry became the guarantor 
of the rights of all Englishmen. In the meantime, however, while 
there is yet opportunity for discussion of our actual history and 
our present prospects, it might not be amiss to point out that the 
sloganizing approach to these issues beclouds rather than 
illuminates. 

Referring primarily to the Regents’ Prayer case, Professor Paul 
Kauper of the University of Michigan has concluded: 

The decision makes sense in terms of constitutional con¬ 
siderations if the case is confined to the fact emphasized by 
the Court and if the constitutional rights of objecting parents 
and children are viewed as vital to the result. It is, however, the 
Court’s broad and absolutist interpretation of the first amend¬ 
ment, its disregard of the sanctions furnished by history for 
religious practices in the public schools, its indifference to the 
problem of standing, its failure to relate the establishment 
limitation to meaningful considerations of personal liberty 
—a failure all the more conspicuous when the relevancy of 
the fourteenth amendment is taken into account—and its 
failure to come to grips with the delicate problem of the rights 
of non-conformists in a community that recognizes a common 
religious heritage that present the constitutional problems 
and difficulties. 21 

Louisell and Jackson professed to find more cause for optimism in 
this decision than in the Everson case or in McCollum v. Board 
of Education , 22 finding some indication 

that the Court is moving to the realization—which would be 
a hopeful sign indeed—that the supreme value in this area is 
that of religious freedom; that the provision against religious 
establishment is essentially a corollary of that value and a 
means to its fulfillment; and that to push personal notions of 
establishment to doctrinaire extremes may produce conclu¬ 
sions satisfactory from the viewpoint of dry logic but histori- 

21 Kauper, Prayer, Public Schools and the Supreme Court , 61 Mich. L. Rev 1041 
1065-66 (1963). 

22 333 U.S. 203 (1948). 
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cally unsupportable and practically inimical to religious 
freedom. 23 

In any case, even should some members of the Court cease from 
expounding what Mr. Justice Stewart has called “sterile meta¬ 
phors,’’ “mechanistic definitions,” and from “ritualistic invocation 
of the nonconstitutional phrase ‘separation of church and state,’ ” 24 
the Court by its very nature cannot be the place to discuss this 
problem in full scope or depth. Such discussion is precisely the 
creative function of the university, and nothing has contributed 
more to our present confusion on the relation of religion to 
culture, of church to state in a pluralistic society, than the failure 
of the university to date to fulfill its classical purpose. 

Even if the universities were to move vigorously from their 
overwhelmingly technical and specialized commitments to the 
kind of humanism envisioned by the Harvard report, this would 
not suffice. This is the age of totalitarian ideologies, not only on 
the international map, but penetrating and corrupting groups 
within societies whose governments have not become demonic. 
A survey of European student reaction to the totalitarian chal¬ 
lenge, in its initial stages, concluded as follows: 

But the vast majority of students arrayed themselves in an 
implicit, and therefore sterile, opposition no less to commu¬ 
nism than to national socialism and all other extreme 
ideologies. Their ideal perceived a humanistic democracy 
which, vague even in its generosity of sentiment, implied only 
theoretical commitments and demanded neither spiritual nor 
material sacrifices. 26 

The humanistic ideal alone is inadequate. And certainly the more 
general practice, the production of well-trained specialists who are 
barbarians in their life orientation, is dangerous in the extreme. 
What hope is there that the university may recover its essential 
nature as a community of dialogue, as a place where in a raging 
discussion the heritage of the past is translated and enlarged to 
give light to present realities? 

23 Louisell & Jackson, supra note 2, at 760 n.38. 

24 School District of Abington Township v. Schempp, 374 U.S. 203, 308, 313 
(1963). 

25 Maury, Christian Witness in the Resistance . . . 1939-45, 12 (Andreas ed. 
1943). 
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When the churches came to realize what they had done in 
cutting themselves off from the state universities, they developed 
various plans to return to the campus community. From the 1880’s 
on, Bible colleges and Bible chairs were established adjacent to 
the campuses. Some of them still exist as separate colleges, as at 
the University of North Dakota and the University of Missouri. 
Many went under in the depressions of 1893, 1921-22, and in 
the Great Depression; there is a Kingfisher Chair at the University 
of Oklahoma which records what is left of the endowment of a 
former Bible college. 

The most successful developments were the “Toronto Plan” 
and the “Iowa Plan.” In Ontario, and the plan has been developed 
in other provincial university centers as well, the various denom¬ 
inational authorities realized in time what the shape of the future 
in higher education was to be. They sold their small campuses 
in towns in the province and moved adjacent to the provincial 
or state university, there building faculties to specialize in the 
social sciences, religion, and the humanities, leaving the costly 
laboratory disciplines to the university with its tax moneys. The 
“Toronto Plan” has numerous advantages, apart from the finan¬ 
cial. Related to the professional and pay standards of the state 
university, the denominational colleges are required to maintain 
a quality of work, pay scale for professors, and other academic 
standards often neglected by the denominational school geograph¬ 
ically isolated. The state university, on the other hand, is im¬ 
pelled by the nature of the situation to take theology and human¬ 
istic concerns seriously. It cannot slide so easily into the mere 
production of illiterate, though highly trained, specialists. 

The “Iowa Plan,” which has been followed at some other state 
universities with less striking success, including Indiana and 
Montana, has come to strength largely through the ability of its 
directors. Dr. Willard Lampe and Dr. Robert Michaelsen. In the 
Iowa Plan, a school of religion is developed at, and finally in, the 
state university, with competent teachers of religion paid by the 
different confessions (Catholic, Jewish, and Protestant). The 
courses are accredited in the college of liberal arts at the under¬ 
graduate level, and the M.A. and Ph.D. are given under the aegis 
of the graduate school of the university. Although the School of 
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Religion at Iowa suffers from the same difficulties besetting other 
colleges in a great university, it reaches a fair proportion of under¬ 
graduates and gives a number of graduate degrees each year. Most 
important, perhaps, it demonstrates to the republic of learning 
as a whole the existence of a live dialogue between believing 
Protestants, Catholics, and Jews. It is this point which has to be 
made, if we are to move out of the shadow of a declining Protestant 
culture-religion without falling into the trap of a militant and 
anti-humane secularism. 

In some 117 other state colleges and universities, according to 
a recent count, courses in religion are given along the lines of what 
is commonly called the “Illinois Plan.” The “Illinois Plan” in¬ 
volves the accreditation of courses in religion taught by approved 
scholars in the various denominational centers surrounding the 
state university campus. The plan received its initial impetus 
when Dr. Abram Sachar, now president of Brandeis University, 
was professor of history at the University of Illinois. Courses 
which he taught in Jewish history and culture at the Hillel 
Foundation were admitted for credit in the college of Liberal 
Arts at the university, and the plan was extended to include 
courses in the Wesley Foundation and other centers of student 
religious activities surrounding the state university campus. As 
the plan has been followed across the country, such courses are 
commonly recognized for credit hours but not figured in the 
student’s grade average. The plan has the merit that instruction in 
religion is recognized as a legitimate intellectual discipline. It 
has the disadvantage that the quality of instruction is uneven, 
and subject to some suspicion from the side of the University 
Senate, which does not directly control the personnel and offerings. 
No graduate research and instruction are offered. 

More recently, certain state universities have simply cut the 
Gordian knot by establishing departments of religion on the same 
basis as other departmental disciplines. The impetus was given 
here by the University of North Carolina, under the distinguished 
leadership of a long-time leader in the international Student 
Christian Movement, Dr. Arnold S. Nash. 26 A number of other 

26 See Nash, The University and the Modern World (1944), a classic in the 
field. 
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state schools have followed suit, notably Michigan State Univer¬ 
sity; this school, with a department under the leadership of Dr. 
Harry H. Kimber, 27 has, according to a recent study under the 
American Association of Theological Schools, become one of the 
chief “feeder” institutions for the Protestant ministry. This fact 
is worth mentioning, although it may seem, superficially, to 
prejudice the argument; for believing Jews and Catholics, like 
their Protestant brethren, are far less anxious today about such 
a development than they are about the establishment of a militant 
and antireligious secularism in the university. 

In the 1920’s, and especially since World War II, the various 
religious faiths and denominations have established major centers 
of student religious activities adjacent to the state university 
campuses. No state college or university of any strength is complete 
without its Hillel Foundation, Newman Club, Wesley Foundation, 
Westminister Foundation, Lutheran Student Center, and the 
like. More recently, as ecumenical co-operation has strengthened 
between the various Protestant groups, a “united campus min¬ 
istry” has often consolidated or co-ordinated the separate works 
of Disciples, Congregationalists, Presbyterians, American Baptists, 
and Methodists. 

The first stage of integrating such work into total program of 
the university has usually involved the development of campus 
religious councils. The religious groups have been recognized 
by the state university on the same basis as other student activity 
groups—fraternities and sororities, debating societies, drama 
groups, etc. As such, as long as they live up to the general rules 
applying to student activities, they share in the university’s facil¬ 
ities available for such purposes: meetings in campus buildings, 
listings in campus bulletins, accreditation points toward senior 
honors, etc. 

The most sophisticated patterns of co-operation have been 
developed in institutions such as UCLA’s Campus Religious 
Conference and Cornell University’s Cornell United Religious 


27 See McLean & Kimber, The Teaching of Religion in State Universities 
(I960). 
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Work (CURW). The latter program, involving use of a central 
university building (Barnes Hall, and later Anabel Taylor Hall), 
was developed first under the leadership of Dr. Richard H. 
Edwards. 

The second stage of co-ordination and co-operation between 
the various “campus ministries” has involved the integration of 
full-time, professionally trained student workers into the univer¬ 
sity’s over-all counseling program. Most of the state universities 
now have fairly elaborate staffs of counselors—academic, health 
service, dormitories, etc.—and the religious workers are incor¬ 
porated into general pattern of referral and reference. As personnel 
of such status, they are listed in the university directory, often 
receive office space in the student activities building, are entitled 
to membership in the faculty club, etc. 

In this development, the role of the co-ordinator of religious 
activities, sometimes called “director of religious affairs,” emerges. 
He is an administrative officer appointed and paid by the state 
university, whose function is to co-operate fully with the student 
workers who head the various primary religious communities 
working with students and faculty. He is not a “university pastor.” 
He is usually a member of the staff of the dean of students, al¬ 
though sometimes answerable directly to the president or the 
vice-president in charge of student activities. He is, in any case, 
a personnel officer of the university. He is answerable to no 
denominational or faith group, but his function is to co-operate 
with all of them in articulating the co-operative religious concern 
at the level of university policy. The most satisfactory patterns of 
this kind have emerged at Cornell, UCLA, Michigan, Ohio State 
University, Minnesota, Eastern Michigan, Oklahoma, and Kansas 
State. In the last few years, as state universities have in growing 
number dismantled their earlier commitments to Protestant 
culture-religion, symbolized by official Protestant chaplains or 
YMCA secretaries, numerous state institutions have appointed 
co-ordinators, e.g., Kentucky, Mississippi, New York University, 
Louisiana State University, Ball State, Wayne State, Wisconsin, 
etc. 

It is within this context that the emphasis upon “Dialogue on 
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Campus” has emerged. Work on a national scale dates from 
consultations called under the auspices of the National Conference 
of Christians and Jews in 1948 and 1949, with Allyn P. Robinson 
as staff representative and the then directors of Cornell United 
Religious Work and Lane Hall at the University of Michigan. 28 
In 1960, with many state colleges and universities appointing 
interreligious co-ordinators, a national professional society was 
founded, the Association for the Coordination of University 
Religious Affairs (ACURA). National staff conferences are held 
annually, and in the spring a number of student training con¬ 
ferences are sponsored. In the spring of 1964 there will be con¬ 
ferences on student religious affairs at North Dakota State Col¬ 
lege, Ball State University, and Arizona State (Tempe). A new 
manual for campus interreligious co-operation has been written 
by Dr. Wm. C. Tremmel, Director of Religious Affairs at Kansas 
State University, and published by the National Conference of 
Christians and Jews (NCCJ). 

Parallel to the new burst of Protestant-Catholic dialogue in 
connection with the Vatican Ecumenical Council II, many on- 
campus “dialogue groups” have developed. Especially noteworthy 
is a series in the Philadelphia area, under the aegis of the area 
NCCJ office, running since 1959. Another noteworthy ecumenical 
seminar, at graduate level, is cosponsored by Duquesne Univer¬ 
sity and Pittsburgh Theological Seminary (Presbyterian). 29 The 
latter has become the base for a new Journal of Ecumenical 
Studies, jointly edited by Professor Leonard Swidler of Duquesne 
and Professor Elwyn Smith of Pittsburgh. Another productive 
high-level seminar is the Notre Dame Colloquium, now in its 
third year under the chairmanship of Professor Robert S. Pelton, 
C.S.C. Consisting of ten Catholic and ten Protestant theologians, 
this Colloquium has just published its first volume of papers. 30 
On literally dozens of state campuses dialogue groups of a more 
informal nature have developed, involving students and student 


28 This development is reported, along with practical suggestions for local campus 
programs, in a manual edited by Allyn P. Robinson, And Crown Thy Good (The 
National Conference of Christians and Jews, 1954). 

29 See Swidler, An Ecumenical Seminar , Commonweal, April 27, 1962, p. 103. 
so Pelten, The Church as the Body of Christ (1963). 
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workers and professors; these are reported from time to time in 
the ACURA organ. Dialogue on Campus . 81 

In short, distinct progress has been made in recent years in 
bringing theological concerns, always implicitly present, back 
to the intelligent attention of the large universities. Because, as 
a result of a long history of antagonism and mutual misrepresen¬ 
tation, the field of interreligious dialogue is strewn with hidden 
land mines, it has been found useful at the start to limit group 
size to the discussional unit, not more than twenty. It can be 
expected that, as the underbrush of false images is cleared away 
and the fog of anxieties lifts, these groups will be able to press 
forward to understanding and appreciation of each confession's 
potential contribution to the common good. It can be said with¬ 
out equivocation that no student can graduate truly educated 
today without a reasonable appreciation of his own and other 
major traditions; preferably, he will have had some association 
with members of other communions during his university years 
which will make that appreciation existential as well as in¬ 
tellectual. 

Conclusions 

The proper and representative relationship of religion to 
our major social institutions, including both the public schools 
and the state universities, is a matter calling for the most lively 
discussion among groups of concerned citizens. In this situation, 
the university owes the church and the state the obligation to 
undertake the initiative in the dialogue which is slowly emerging. 
The Supreme Court has committed itself to a holding action 
against the most crude injustices which carry over from an earlier, 
and no longer representative, tradition of Protestant culture- 
religion. What is urgently needed, if an area for creative dis¬ 
cussion can be created by beating back superficial sloganizing, is 
a new public consensus as to the sound structuring of religion 
in our public institutions. In no other way can matters of public 
policy be legislated in a society committed to the sharing of the 


31 Dialogue on Campus, a newsletter, may be obtained from the National Con¬ 
ference of Christians and Jews, 43 West 57th Street, New York City. 
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citizenry in governmental decision. The present confusions in the 
body politic and in the courts simply reflect an earlier confusion 
in the great public universities, which by and large, both theo¬ 
retically and structurally, sacrificed the deeper levels of the 
dialogue. 

Present developments encourage us to believe that the univer¬ 
sity can, if not held back by sterile dogmatism, resume its rightful 
and creative role in relation to church and state. 



MILTON R. KONVITZ 


THE CONSTITUTION OR 
NEUTRAL PRINCIPLES? 


As I read Professor Philip Kurland’s Religion and the Law 1 I 
had some initial, quick reactions. I thought first of Emerson’s 
saying: “Look sharply after your thoughts. They come unlooked 
for, like a new bird seen on your trees, and if you turn to your 
usual task, disappear, and you shall never find that perception 

again_” 2 For I had the clear impression that Professor Kurland 

wrote his book while possessed by the thought that had come to 
him unlooked for, and he wrote furiously lest it should get away 
from him and he would never find it again. Had he not written 
the book, the loss would be ours no less than his. 

I had the feeling, too, that Kurland had written the book under 
the passionately held conviction that—as Mr. Justice Holmes 
wrote to Sir Frederick Pollock—“the chief end of man is to frame 
general propositions,” and that he had been so carried away by 
a compulsion to fulfil his end as man that he forgot or sup¬ 
pressed the remainder of Holmes’s statement: "and ... no 
general proposition is worth a damn.” 8 If he forgot Holmes’s tail- 
swish, I felt that it was because Nature was treating him—and 


Milton R. Konvitz is Professor of Law and of Industrial and Labor Relations, 
Cornell University. 

1 Philip B. Kurland, Religion and the Law: Of Church and State and the 
Supreme Court (1962). 

2 Emerson’s Journal for October, 1872. 

3 2 Holmes-Pollock Letters 59 (Howe, 2d ed. 1961). 
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us—charitably, for without a generous measure of forgetfulness 
no one could write with such a nervous, lively style; or if he 
had suppressed Holmes’s iconoclasm, who could blame him? For 
how can anyone write a book—or even a short essay—if one 
keeps thinking that no generalization is worth a damn? 

Finally I had a feeling of quite a different order. Professor 
Kurland proposes a “neutral principle” against which should be 
tested all Supreme Court cases that have been decided and that 
may yet arise under the religion clauses of the First Amend¬ 
ment. 4 5 I could not help associating his quest for constitutional 
neutralism with a mood that one finds to be pervasive in con¬ 
temporary literature and theology. The terms in which this 
mood expresses itself are “alienation, estrangement, separation, 
withdrawal, indifference, disaffection, apathy, noninvolvement, 
neutralism”—words which “describe the increasing distance be¬ 
tween men and their former objects of love, commitment, loyalty, 
devotion and reverence.” 6 

For the essence of the Kurland thrust of thought is to remove 
the judge—the thinking, feeling, value-pushed person who hap¬ 
pens to be a judge—from the center of decision-making, and to 
replace him with a “neutral principle” that is almost automatic 
in its action. Kurland stresses the distinction between fact and 
value, and the separation of constitutionality from desirability or 
wisdom. The “neutrality principle” of constitutional adjudication 
must be man-free, uninvolved with human wishes or desires, some¬ 
thing that stands apart, withdrawn, indifferent to the clash of 
values or interests, estranged from time, place, circumstance, 
history, or epoch. It is the Constitution, depersonalized, un¬ 
touched by human hand; the Word that stands over against man 
and society as the Other to which man and society must submit— 
or at least to which the judge, dominated as he should be by a 
feeling of withdrawal, indifference, noninvolvement, neutralism, 
must submit without asking questions. 

I felt compelled to ask myself whether Kurland’s thesis was 

4 “Congress shall make no law respecting an establishment of religion or prohibit¬ 
ing the free exercise thereof.” 

5 Keniston, Alienation and the Decline of Utopia , American Scholar, Spring 

1960, p. 1. 
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not, in fact, an extension of existentialist pessimism, ennui, and 
anguish to constitutional law; whether it was not in fact—I am 
not speaking of conscious intentions—an expression of a death- 
wish attached to one species of mankind, namely, judges, so that 
they may be seen but not heard, and in place of their voice would 
be the Voice of the Neutral Principle. 


The Kurland Thesis 

Assuming that “equality” and “certainty” are “funda¬ 
mental objectives of our legal structure,” Professor Kurland 
proposes a “simple” “neutral principle” for the attainment of the 
“objectives” of the First Amendment religion clauses. At the 
end of his book he states the principle as follows: 

The freedom and separation clauses should be read as stating 
a single precept: that government cannot utilize religion as a 
standard for action or inaction because these clauses, read 
together as they should be, prohibit classification in terms of 
religion either to confer a benefit or to impose a burden . 6 

He also says 7 that the following statement by Mr. Chief Justice 
Warren in Braunfeld v. Brown , one of the Sunday closing law 
cases, is an approach to a test of constitutionality “not vastly 
different” from his own: 

If the purpose or effect of a law is to impede the observance 
of one or all religions or is to discriminate invidiously 
between religions, that law is constitutionally invalid even 
though the burden may be characterized as being only in¬ 
direct. But if the State regulates conduct by enacting a general 
law within its power, the purpose and effect of which is to 
advance the State’s secular goals, the statute is valid despite its 
indirect burden on religious observance unless the State may 
accomplish its purpose by means which do not impose such a 
burden . 8 

Kurland says that he would, however, omit the qualifying clause 
at the end; in other words, he would say that even if the state 


« Kurland, op . cit. supra note 1, at 112. 

7 Id. at 102. 

8 366 U.S. 599, 607 (1961). 
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may accomplish its purpose by means which do not impose such 
an indirect burden, the law is constitutional if its purpose and 
effect are to advance the state’s secular goals. 

A brief statement of the principle is as follows: “In short,” 
says Kurland, “if the law is within the scope of governmental 
authority and of general application, it may—indeed probably 
must—be applied without regard to the religious convictions of 
those whose acts constitute wilful violations of that law.” 9 

Professor Kurland contends that this neutral principle “will 
give the most appropriate scope to the religion clauses in such a 
manner as to provide guidance for the legislatures and courts 
that are required to abide by the constitutional command.” 10 

At least three consequences follow from this principle accord¬ 
ing to Professor Kurland, and all are negative: 

1. A law that satisfies the neutral principle should allow no 
exceptions for persons who violate the law because of their reli¬ 
gious beliefs. 11 

2. The religious freedom and the separation clauses are not 
to be read and applied separately; they constitute a single guar¬ 
antee, which is stated in the neutral principle. The thesis pro¬ 
posed by him “as the proper construction of the religion clauses 
of the first amendment,” says Kurland, “is that the freedom and 
separation clauses should be read as a single precept that govern¬ 
ment cannot utilize religion as a standard for action or inaction 
because these clauses prohibit classification in terms of religion 
either to confer a benefit or to impose a burden.” 12 

3. The distinction between belief and action made by the 
Supreme Court in some cases involving the religion clauses should 
be discarded in favor of the neutral principle. 13 

It Should be obvious that Professor Kurland has made a sweep- 
ingly radical proposal. He seems himself to be a bit unsure of 
its reach, for both at the start and at the finish he says that the 
neutral principle offered “is meant to provide a starting point 

9 Kurland, op. cit. supra note 1, at 22. 

10 Id. at 15. 

u Id. at 22. 

12 Id. at 18. 

13 Id. at 22. 
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for solutions to problems brought before the Court, not a mechan¬ 
ical answer to them.” 14 Notwithstanding this partial abnegation, 
Professor Kurland tests against the neutral principle every im¬ 
portant decision of the United States Supreme Court that in¬ 
volved the religion clauses and distributes praise or blame as he 
finds the principle satisfied, violated, or compromised. 


The Thesis Applied 

Let us see how some of the cases, selected at random, fare 
under the neutral principle. 

1. The Selective Draft Law Cases. 15 The draft law provided 
for exemption from service of ministers, students in theological 
seminaries, and pacifists “whose religious convictions are against 
war or participation therein in accordance with the creed or 
principles” of the religious sects or organizations of which they 
were members. The Supreme Court unanimously upheld these 
exemptions as not violative of the First Amendment. But when 
tested by the neutral principle, the decision is wrong: “Here was 
a classification solely in terms of religion.” 16 

2. Hamilton v. Regents 11 The case involved the question 
whether a state university is required by the Constitution to 
exempt from military training students who object to such train¬ 
ing on religious grounds. The judgment by the Supreme Court 
against the students* claim is 

clearly the correct one. . . . The issue whether exemption for 
conscientious beliefs should or should not be granted is one 
within the discretion of the state legislatures so long as it is 
equally applied to all. The one thing that the state legislature 
ought not to be permitted to do was exactly what the students 
in these cases demanded: to make exemption turn on religious 
belief or religious affiliation. Were it not for the Selective 
Draft Act cases, it should be clear that exemption from 
military obligations in terms of religious affiliation is un¬ 
constitutional. If military service be considered a duty of every 


14 Id. at 18, and again at 112. 

is Selective Draft Law Cases, 245 U.S. 366 (1918). 

16 Kurland, op. cit . supra note 1, at 37. 

17 Hamilton v. Regents of University of California, 293 U.S. 245 (1934). 
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qualified citizen, exemption grants a benefit to religious 
adherents because they are religious adherents, a result 
banned by the separation clause. 18 

3. The Flag Salute Cases . 19 The neutral principle prevailed 
in the first case— Gobitis . Mr. Justice Frankfurter observed in 
his opinion for the Court that conscientious scruples had not, 
in the course of the long struggle for religious toleration, relieved 
the individual from obedience to a general law not aimed at the 
promotion or restriction of religious beliefs. But Mr. Justice 
Frankfurter failed to take into consideration, as supporting this 
point, the establishment clause; however, in his dissenting opinion 
in the Barnette case he cured this defect, for, says Kurland, “it is 
necessarily true that to exempt from duties and burdens on the 
ground of religious belief is to afford a benefit to those exempted 
on that ground [in violation of the establishment clause].” 20 

4. In re Summers. 21 The Supreme Court upheld the right of a 
state to refuse an applicant admission to the bar if the applicant, 
a conscientious objector, refused to take the required oath to 
bear arms. If the state, says Kurland, has a constitutional right 
to compel the oath to bear arms as a condition of admission to 
the bar, “the religious ground for exception ought not to be a 
basis for relief.” 22 

5. The School Bus Case 23 The Court, in upholding the con¬ 
stitutionality of the resolution of the township authorizing the 
payment of bus fares of pupils attending the parochial schools, 
came close to applying, says Kurland, 24 the neutral principle 
which he advocates: “that the legislation in question cannot 
classify in terms of religion.” The state may classify schools in 
terms of public and non-public schools, but may not classify 
them in terms of religion. Pupils may be excluded from a benefit 
because they do not attend a public school but not because they 

18 Kurland, op. cit. supra note 1, at 40. 

i» Minersville School District v. Gobitis, 310 U.S. 586 (1940); West Virginia State 
Board of Educ. v. Barnette, 319 U.S. 624 (1943). 

20 Kurland, op. cit. supra note 1, at 41. 

21 In re Summers, 325 U.S. 561 (1945). 

22 Kurland, op. cit. supra note 1, at 48. 

23 Everson v. Board of Educ., 330 U.S. 1 (1947). 

24 Kurland, op. cit. supra note 1, at 82-83. 
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attend a religious school. The township resolution in fact made 
a classification in terms of religion, but the Court read it as 
authorizing payment of bus fares for all children traveling a 
certain distance and not merely those attending public and 
Catholic schools. 

6. Sunday Closing Cases. 25 As was pointed out earlier in this 
paper, according to Kurland, 26 Mr. Chief Justice Warren in these 
cases *‘approached the statement of a test not vastly different” from 
his own neutral principle. Said Warren: 

If the purpose or effect of a law is to impede the observance 
of one or all religions or to discriminate invidiously between 
religions, that law is constitutionally invalid though the 
burden may be characterized as being only indirect. But if the 
State regulates conduct by enacting a general law within its 
power, the purpose and effect of which is to advance the 
State's secular goals, the statute is valid despite its indirect 
burden on religious observance unless the State may accom¬ 
plish its purpose by means which do not impose such a 
burden . 27 

Justices Brennan and Stewart accepted the substance of these 
propositions as they relate to establishment of religion, but 
argued that the Sunday laws interfered with the freedom of 
religion of persons who wanted to open their stores on Sunday 
because they observed Saturday as their religious Sabbath. Kur¬ 
land maintains that this position of Brennan and Stewart is a 
violation of the establishment clause, since it would be, if it were 
reflected in legislation, a “police regulation framed in terms of 
religious belief. . . .” 28 


The Establishment Clause Used as a Sword 

The above summary of the Kurland principle in action 
should disclose—what the book as a whole manifests—that, with 


25 McGowan v. Maryland, S66 U.S. 420 (1961); Gallagher v. Crown Kosher Super 
Market, S66 U.S. 617 (1961); Braunfeld v. Brown, 366 U.S. 599 (1961); Two Guys 
from Harrison-Allentown v. McGinley, 366 U.S. 582 (1961). 

26 Kurland, op. cit. supra note 1, at 102. 

27 366 U.S. 599, 607 (1961). 

28 Kurland, op. cit. supra note 1, at 106. 
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admirable but misplaced consistency, the neutral principle oper¬ 
ates to enforce legislation in a way that will not tolerate inter¬ 
ference from affected religious dissenters. While Professor Kurland 
repeatedly insists that the religious freedom and the separation 
clauses of the First Amendment are not to be read and applied 
separately, in fact he uses the separation clause separately, but 
for the purpose of satisfying the greed of the neutral principle 
that will not allow exceptions for persons who seek avoidance of 
the law on account of their religious beliefs. Thus, under the 
neutral principle, the provision of the Selective Training and 
Service Act of 1940 that the statute should not be construed as 
requiring any person to be “subject to combatant training and 
service in the land or naval forces of the United States, who, by 
reason of religious training and belief, is conscientiously opposed 
to participation in war in any form,” 29 is unconstitutional. 
Similarly unconstitutional is an exemption in Sunday closing laws 
in favor of seventh-day observers. 30 

These are typical instances of the Procrustean operation of the 
neutral principle that allows the establishment clause to be used 
mainly as a sword and only seldom as a shield. 

It is a fine thing, of course, for a judge or scholar to look for 
simple principles; but when the test of a principle almost con¬ 
sistently produces unwanted and undesirable results, the obvious 
thing is to scrap the principle and to start the search for another. 
Principles ultimately can be justified, not because they are simple 
and neutral—admirable as these qualities may be—but by the 
fact that they help the mind reach results that contribute to well- 
being, happiness, security, and harmony. “Seek simplicity,” wrote 
A. N. Whitehead, “and distrust it.” 31 Principles should be used 
to make the Constitution relevant anew to issues of current 


29 54 Stat. 885, 889 (1940), now replaced by 62 Stat. 604, 612 (1948), as amended, 
50 U.S.C. App. § 4560. My argument should not be assumed to carry the implica¬ 
tion that I would not favor a more liberal act, one that would grant exemption 
for conscientious objection based on "religious” or "nonreligious” training and 
belief. Cf . Sibley & Jacob, Conscription of Conscience 51-52 (1952). 

30 For statutes that provide exceptions for observers of days other than Sunday, 
see Appendix II to Justice Frankfurter’s opinion in McGowan v. Maryland, 366 
U.S. 420, 551 (1961). 

31 Whitehead, Science and the Modern World 85 (1925). 
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controversy and not only to vindicate criteria of judicial ex¬ 
pression. If principles are not seemingly simple or neutral, the 
fact may mean that the principles employed reflect the moral and 
intellectual disarray of a historical period that is characterized 
by indescribable complexity and by precipitous and immeasurable 
revolutionary changes. 

If there is a basic, neutral principle, it is that the judge be 
strongly motivated by a commitment constantly to rediscover the 
meaning and living relevance of the Constitution. 

John Middleton Murry in The Problem of Style 32 cautions 
against preoccupation “with an ideal of definition.” His caveat 
is directed against critics and creative writers, but judges and 
scholars, I believe, fall within its reach. Judges—like critics and 
creative writers—need to portray moments in the life-stream of 
thought and experience, and here 

. . . every work of enduring literature [or judicial decision 
and thought] is not so much a triumph of language as a 
victory over language; a sudden injection of life-giving per¬ 
ceptions into a vocabulary that is, but for the energy of the 
creative writer [or judge], perpetually on the verge of exhaus¬ 
tion . 33 

The neutral principle aims for a triumph of language. But the 
First Amendment may be accepted as having achieved that 
accomplishment. For those charged with its interpretation and 
application the aim must be, rather, a victory over language and 
through language, so that the Constitution, as a living, useful 
document, may be and remain a constant source of life-giving 
perceptions that feed back into its own vocabulary, from the 
creative energy supplied by the judge. 

But let us return to Kurland’s use of the establishment clause 
as a principle that leads to restrictions on freedom of religion. In 
contrast, the Supreme Court has used the two religion clauses 
with an awareness that while they may interpenetrate one 
another, they may also be used separately in order to maximize 


32 Murry, The Problem of Style, quoted in Mairet, John Middleton Murry 
13 (1958). 

33 ibid . 
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religious liberty. In Engel v. Vitale, Mr. Justice Black said 
for the Court: 

Although these two clauses may in certain instances overlap, 
they forbid two quite different kinds of governmental en¬ 
croachment upon religious freedom. The Establishment 
Clause, unlike the Free Exercise Clause, does not depend upon 
any showing of direct governmental compulsion and is vio¬ 
lated by the enactment of laws which establish an official 
religion whether those laws operate directly to coerce non¬ 
observing individuals or not . 34 

Professor Kurland has not convinced me that the Court should 
feel itself intellectually compelled to surrender the establishment 
clause except as an adjunct of the other religion clause—and ex¬ 
cept when it may be useful as a sword against religious conscience. 

Mr. Justice Brennan, in his concurring opinion in the recent 
Bible-reading cases, 35 has dealt at length and effectively with the 
argument that the establishment clause '‘forbids the application 
of legislation having purely secular ends in such a way as to 
alleviate burdens upon the free exercise of an individual’s religious 
beliefs. . . . Such a conclusion can be reached,” says Mr. Justice 
Brennan, “only by using the words of the First Amendment to 
defeat its very purpose.” 36 Neutrality is called for: “The State 
must be steadfastly neutral in all matters of faith, and neither 
favor nor inhibit religion.” 37 But, on the other hand, adds Mr. 
Justice Brennan: 

. . . hostility, not neutrality, would characterize the refusal 
to provide chaplains and places of worship for prisoners and 
soldiers cut off by the State from all civilian opportunities 
for public communion, the withholding of draft exemptions 
for ministers and conscientious objectors, or the denial of the 
temporary use of an empty public building to a congregation 
whose place of worship has been destroyed by fire or flood . 88 

Mr. Justice Brennan adds that he does not say that government 
“must provide chaplains or draft exemptions, or that the courts 

34 370 U.S. 421, 430 (1962). 

35 School District of Abington Township v. Schempp, 374 U.S. 203 (1963). 

36 Id. at 295. 

37 Id. at 299. 

38 ibid. 
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should intercede if it fails to do so.” 39 In the Sunday closing cases, 
he and Mr. Justice Stewart contended that the Court should inter¬ 
cede in favor of exemptions for seventh-day observers, and that 
such exemptions are not only permitted but are required by the 
First Amendment. 40 But Kurland's neutral principle would pro¬ 
hibit all such exemptions as violations of the establishment clause. 

The recent case of Sherbert v. Verner 41 is instructive in this 
context. The Supreme Court, by a 7 to 2 vote, held that the 
State could not constitutionally deny a Seventh-day Adventist 
unemployment benefits because she refused to take employment 
that would require her to work on Saturdays contrary to her 
religious scruples. In an opinion by Mr. Justice Brennan, the 
Court considered the line of argument that the Kurland thesis 
suggests and said: 

In holding as we do, plainly we are not fostering the 
"establishment” of the Seventh-day Adventist religion in 
South Carolina, for the extension of unemployment benefits 
to Sabbatarians in common with Sunday worshippers reflects 
nothing more than the governmental obligation of neutrality 
in the face of religious differences, and does not represent that 
involvement of religions with secular institutions which it is 
the object of the Establishment Clause to forestall. . . . Our 
holding today is only that South Carolina may not constitu¬ 
tionally apply the eligibility provisions so as to constrain a 
worker to abandon his religious convictions respecting the day 
of rest. This holding but reaffirms a principle that we an¬ 
nounced a decade and a half ago, namely that no State may 
"exclude individual Catholics, Lutherans, Mohammedans, 
Baptists, Jews, Methodists, Non-believers, Presbyterians, or 
the members of any other faith, because of their faith, or lack 
of it, from receiving the benefits of public welfare legis¬ 
lation . 42 

Mr. Justice Harlan, in his dissenting opinion for himself and 
Mr. Justice White, differed with the majority only on the ques- 


39 Ibid. 

40 Braunfeld v. Brown, 366 U.S. 599, 610, 616 (1963). 

41 374 U.S. 398 (1963). Justices Douglas and Stewart wrote concurring opinions. 
Mr. Justice Harlan wrote a dissenting opinion in which he was joined by Mr. Justice 
White. 

42 id. at 409-10. 
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tion whether South Carolina was constitutionally compelled to 
“carve out an exception —-and to provide benefits—for those whose 
unavailability is due to their religious convictions.” 43 But the 
dissent did not question the constitutionality of such an exception 
if the state chose to make it. 

The dissenting opinion faced up squarely to the Kurland thesis. 
Referring to Professor Kurland, Mr. Justice Harlan wrote: 

It has been suggested that such singling out of religious 
conduct for special treatment [by express legislative action] 
may violate the constitutional limitation on state action. . . . 

My own view, however, is that at least under the circum¬ 
stances of this case it would be a permissible accommodation 
of religion for the State, if it chose to do so, to create an 
exception to its eligibility requirements for persons like the 
appellant. The constitutional obligation of “neutrality” . . . 
is not so narrow a channel that the slightest deviation from 
an absolutely straight course leads to condemnation. There 
are too many instances in which no such course can be 
charted, too many areas in which the pervasive activities of 
the State justify some special provision for religion to prevent 
it from being submerged by an all-embracing secularism. . . . 44 

Inclusive of this case, decided June 17, 1963, the Supreme 
Court has directly considered the establishment clause ten times 45 
and has given no evidence that it is likely to accept the proposi¬ 
tion that the two religion clauses of the First Amendment con¬ 
stitute a single guarantee, or that the establishment clause allows 
no exceptions for religious scruples. Among the current mem¬ 
bers of the Court, only Mr. Justice Stewart has reservations over 
the Court’s interpretation of the establishment clause in the 
Regents’ Prayer case 46 and the Bible-reading cases, 47 in which he 
was the lone dissenter; but his reservations do not put him in 
Professor Kurland’s corner. In Engel and in Schempp and Murray, 
Mr. Justice Stewart has said, the Court’s approach to the estab¬ 
lishment clause was “not only insensitive, but positively wooden”; 

43 id. at 420. 

44 Id. at 422. 

45 See School District of Abington Township v. Schempp, 374 U.S. 203, 216 
(1963). 

46 Engel v. Vitale, 370 U.S. 421, 444 (1962). 

47 School District of Abington Township v. Schempp, 374 U.S. 203 (1963). 
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he has also spoken of the Court's “mechanistic concept of the 
establishment clause." 48 I do not believe that this criticism hits 
the mark; but if Justice Stewart thinks this way of what the Court 
has done and said, then his criticism would apply a hundredfold 
to the position taken by Professor Kurland; for Justice Stewart 
believes that the Constitution 

affirmatively requires government to create an atmosphere of 
hospitality and accommodation to individual belief or dis¬ 
belief. In short, I think our Constitution commands the 
positive protection by government of religious freedom— 
not only for a minority, however small—not only for the 
majority, however large—but for each of us. 49 

But this, to Professor Kurland, spells constitutional heresy; for 
he would, as I interpret his position, go beyond the dissent in 
Sherbert v. Verner and say that the state would act in violation 
of the establishment clause if it chose to make an exception in 
favor of seventh-day observers; and yet he expressly disavows “a 
mechanical answer" to the problems brought before the Court. 

The wide gap between the Court's sensitive, factual, pragmatic 
approach to religious freedom issues and Professor Kurland’s 
rough-and-ready approach may be illustrated by the way the 
Court distinguished the Sunday closing laws and the South Caro¬ 
lina law involved in Sherbert v. Verner . In the Sunday closing 
cases, eight of the Justices agreed that the purpose of the Sunday 
closing laws was not to aid religion but to set aside Sunday as a 
day of rest and recreation. Six Justices agreed that the laws, in 
failing to make an exception in favor of shopkeepers who observed 
Saturday as their Sabbath, did not prohibit the free exercise of 
their religion; for permitting an exemption of seventh-day ob¬ 
servers might undermine the state's goal of providing for the 
entire community a day without commercial activity and noise, 
and might create grave administrative problems. But when the 
Court considered the South Carolina statute in Sherbert v. Verner, 
not one Justice found these or similar considerations present, and 
therefore they reached a different result. But Professor Kurland's 
neutral principle would not permit the Court to treat the facts 

48 Sherbert v. Verner, 374 U.S. 398, 415 (1963). 

49 Id. at 415-416. 
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of these cases with a delicate hand; his neutral principle would 
operate an even-handed justice that would serve only to under¬ 
score Emerson’s statement that “Good men must not obey the 
laws too well.” 50 

Professor Kurland says that he considers the segregation of 
school children by religion in parochial schools “an unmitigated 
evil,” and that if he were a legislator he would vote against state 
or federal aid for such schools, but that as a judge he would vote 
to sustain the constitutionality of such governmental aid “as long 
as it takes a nondiscriminatory form.” 51 Indeed, if his neutral 
principle were taken seriously by a state legislature, there would 
be no constitutional principle standing in the way of a statute 
that would provide aid for all teaching, all schools, all teachers, 
all textbooks, all school construction—all education without any 
discrimination or distinction. This would, as I read it, satisfy 
the neutral principle, for religion would not be mentioned, either 
to include or exclude it—the legislature would not “utilize reli¬ 
gion as a standard for action or inaction.” 52 This, to the best of 
my knowledge, goes much further than any churchman has dared 
to go. And why would Professor Kurland go so far? It is not the 
Constitution that exercises this compulsion, but the Constitution 
as transmuted into the neutral principle. 

Misplaced Constitutionality and 
Misplaced Concreteness 

“We must never forget that it is a constitution that we 
are expounding.” 53 Yet if proponents of the neutral principle idea 
were to be taken seriously, we would find that the Supreme Court, 
instead of expounding “the great ordinances” 54 of the Constitu¬ 
tion, would be grappling with the neutral principles written by 
law teachers and scholars. But their oath of office binds them 

60 Emerson, Politics, in Complete Essays of Ralph Waldo Emerson 427 (Atkinson 
ed. 1940). 

51 Kurland, op. cit. supra note 1, at 8-9. 

52 id. at 112. 

53 Mr. Chief Justice Marshall in McCulloch v. Maryland, 4 Wheat. 316, 407 (1819). 

54 Mr. Justice Holmes in Springer v. Philippine Islands, 277 U.S. 189, 209 (1927). 
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to the Constitution; and the Constitution, as Mr. Justice Frank¬ 
furter has said, “is an organism, not merely a literary composi¬ 
tion.” 65 The Constitution, he said, “is not a formulary”; 68 but 
the neutral principle—if it were to replace the religion clauses 
of the First Amendment—would reduce “the great generalities of 
the Constitution” 67 to a mere “formulary.” The people of the 
United States made the Constitution, and they made it exactly 
as we have it, in the language and in the words that are familiar 
to us, and the Court has no power to substitute for any of its 
clauses neutral principles that have not been adopted by the 
method of amendment which the Constitution provides. 

One might say that Plessy v. Ferguson 68 substituted a neutral 
principle—“separate but equal”—for the equal protection clause 
of the Fourteenth Amendment, and for nearly threescore years it 
stood in the way of the Court’s seeing and construing and apply¬ 
ing the language of the Constitution. Had the Court not been 
the captive of its own formula, the social, moral, and constitu¬ 
tional history of the United States would be radically different. 69 

Not only is the neutral principle a substitute for the language 
of the Constitution; it is also a substitute for experience and for a 
sense of reality. For it does not bind us to facts and problems, 
and is not rooted in them. It stands over against them, separate 
and inimical. For a method of inquiry, it substitutes transmission 
of immutable dogmas; and it closes the door on constantly needed 
renewal and correction. Constitutional thinking must be his¬ 
torical, existential, experimental, and circumstantial, not con- 
ceptualistic. It must be fluid and never permit itself to become 
congealed into formulas. It should remain an unfathomable, in¬ 
exhaustible depth, ever needing exploration, and not a field that 
has been neatly fenced in and cultivated in all its parts. Judges 
should not allow their free minds to become the captives of con- 


55 Burstyn v. Wilson, 343 U.S. 495, 518 (1951). 

56 Wisconsin v. J. C. Penney Co., 311 U.S. 435, 444 (1940). 

57 Cardozo, The Nature of the Judicial Process 17 (1921). 

58 163 U.S. 537 (1896). 

59 See Konvitz, The Use of the Intelligence in Advancement of Civil Rights , in 
Konvitz and Rossiter, Aspects of Liberty 79 ff. (1958). 
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cepts and formulas; their minds must ever move freely among 
ideas, and through them and beyond them. As a court reaches a 
solution, it should be aware of the fact that the solution may in 
the next case come up as a problem. 

Abstractions are, of course, indispensable in judicial as in any 
other form of thinking. But Whitehead’s warning regarding 
abstractions in science is equally relevant to the judicial process. 

The disadvantage of exclusive attention to a group of 
abstractions, however well-founded, is that, by the nature of 
the case, you have abstracted from the remainder of things. 

In so far as the excluded things are important in your ex¬ 
perience, your modes of thought are not fitted to deal with 
them. You cannot think without abstractions; accordingly, it 
is of the utmost importance to be vigilant in critically revising 
your modes of abstraction. It is here that philosophy finds its 
niche as essential to the healthy progress of society. It is the 
critic of abstractions. A civilization [or judicial method] which 
cannot burst through its current abstractions is doomed to 
sterility after a very limited period of progress. 60 

When the mind ceases to be critical of abstractions, says White- 
head, it falls into “the fallacy of misplaced concreteness”—it oper¬ 
ates as if its abstractions took into account all the significant facts, 
and it fails to recognize differences and uniqueness. 

Human history, William James reminds us, is made when con¬ 
crete situations are not treated as if they were only exemplifi¬ 
cations of a law of their genus. “The obstinate insisting that 
tweedledum is not tweedledee is the bone and marrow of life. . . . 
Any question can be made immaterial by subsuming all its 
answers under a common head. . . . The sovereign road to in¬ 
difference, whether to evils or to goods, lies in the thought of the 
higher genus. 61 And what is the neutral principle but the thought 
of the higher genus? the fallacy of misplaced concreteness? the 
fallacy of misplaced constitutionalism? 

There is, indeed, room for principles in the law, but not for 
principles that stand apart from facts and concreteness. Judicial 


60 Whitehead, Science and the Modern World 85-86 (1925). 
James, 2 Principles of Psychology 674 (1902). 
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and constitutional principles must be such as can inform the 
world about us and help us to shape our thought and action and 
values. They must help the intelligence rather than be a sub¬ 
stitute for it. 62 


62 Some of my observations have application to Herbert Wechsler’s Toward 
Neutral Principles of Constitutional Law , 73 Harv. L. Rev. 1 (1959), referred to 
by Professor Kurland, op. cit. supra note 1, at 127 n.414; but I have tried in this 
paper to keep my thoughts concentrated on Kurland's work to the exclusion of 
Professor Wechsler’s article and the commentaries it has generated. These deserve 
a separate and extensive critique. 
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DEFINING RELIGION: FEDERAL AID 
AND ACADEMIC FREEDOM 


The current debate over whether federal aid to institutions of 
higher learning shall include church-related and parochial schools 
is still far from being resolved. One of the thorniest issues through¬ 
out this debate bears upon the role of religion in the educational 
process in our nation’s private and public colleges and univer¬ 
sities. The traditionally controversial role of religion on the 
campus in terms of both the status of religious groups and the 
place of religion in the curriculum is borne out by the absence 
and frequently the prohibition of any official recognition of 
religion in any form in the charters of a great number of our 
state colleges and universities. The urgent character of current 
concern for improving the quality of American education has 
once again raised the religion issue despite a long-standing 
“hands-off” policy by state and federal legislators and adminis¬ 
trators. Walter Lippmann, one of those favoring concessions to 
parochial schools, said recently, “It is not beyond the wit of man, 
if he means it, for us to find a way of aiding education, whether 
it’s in public or parochial schools, without getting involved in the 
question of the teaching of religion.” 1 

Harold Stahmer is Associate Professor of Religion at Barnard College and 
Columbia University. 

i From the transcript of CBS Reports: Walter Lippmann, 1963 (radio program) 
May 1, 1963, p. 22. 
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The point of this essay is to examine the term “religion” in 
the current debate over federal assistance to accredited institu¬ 
tions of higher learning from the perspective mainly of religion 
rather than of law. An attempt will be made to show that religious 
supporters of a strict separatist position rely heavily, when dealing 
with church-state questions, on a definition of religion that 
equates the term with recognized and committed religious groups 
of the traditional “Protestant-Catholic-Jew” variety. The “wall 
of separation” in this connection is for them a theological as well 
as a political principle. Central to their position is a belief that 
federal assistance should not be denied those institutions in which 
religion is taught “objectively” from a religiously “neutral” 
standpoint. 

It will be argued in this essay that their view of religion con¬ 
stitutes a “limited” definition of religion. This evaluation is 
based on current usage of the term among professional students 
of religion and also on the acknowledged latitude of the Supreme 
Court in this area with respect to the free exercise clause of the 
First Amendment. It will be shown that the term “religion” is 
being used today in ways that differ radically from traditional 
forms of expression. Current usage suggests, for example, that 
it is difficult to distinguish a religious ideology or form of com¬ 
mitment from a secularist one. On the basis of the above, to¬ 
gether with a brief discussion of the concept of “objectivity” and 
“neutrality” in the field of religion and legal adjudication, it is 
held that it is intellectually very difficult, if not impossible, to 
withhold aid to any accredited institution of higher learning on 
the basis of any educational philosophy respecting religion in 
the curriculum. Ultimately it is suggested that the question of 
federal assistance to private accredited institutions of higher 
learning is not one to be decided on the basis of the two religion 
clauses of the First Amendment; rather, the question is one of 
academic freedom involving free speech. The intent of this essay 
is simply to present a position on this particular problem rather 
than to spell out the legislative possibilities inherent in an accept¬ 
ance of this view. The motivation for this essay stems from a 
strong conviction that the future of a free society depends upon 
an awareness that in a period of social revolution it would be 
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tragic if our nation’s future were hampered or thwarted by atti- 
tudes toward religion that have come to be regarded in many 
quarters as outmoded and even obsolete. 

“Religion” among Religious Strict Separatists 

Many of those involved in this debate, both those sym- 
pathetic and those unsympathetic to religion, stress the inter¬ 
pretation of the constitutional principle of separation of church 
and state set forth in the Everson 2 case, which maintains that the 
establishment clause of the First Amendment imposes restraint 
upon state aid to any or all religious groups. Note the eclipse of the 
free exercise clause and the rejection of Professor Corwin’s con¬ 
tention that any view of the First Amendment that forbids Congress 
to “pass laws which . . . aid all religions” is “untrue historically.” 2 3 
It should also be pointed out that at no time has the Court used 
the specific terms “direct” or “indirect” with respect to federal 
or state aid. (The controversy lover tax-exempt institutions is wit¬ 
ness to this.) For many Christians and Jews this implies no 
limitation upon the free exercise of religion, but in fact pre¬ 
serves a theological principle of religious liberty based upon a 
necessary political separation j of the two realms—the spiritual 
and the civil. This fulfils Roger Williams’ own conviction, and 
that recently reaffirmed by tile General Board of the National 
Council of Churches. Roger Williams wrote: 

The civil state of the natibns, being merely and essentially 
civil, cannot (Christianly) be called Christian states. . . . The 
civil sword (therefore) cannot rightfully act either in restrain¬ 
ing the souls of the people from worship, or in constraining 
them to worship, considering that there is not a title in the 
New Testament of Christ Jesus that commits the forming or 
reforming of His spouse and Church to the civil and worldly 
power. 4 

The opinion of the General Board of the National Council of 
Churches is equally clear on this point: 

2 Everson v. Board of Educ., 330 US. 1 (1947). 

3 Corwin, The Supreme Court as National School Board , 14 Law and Contemp. 
Prob. 3, 10 (1949). 

4 Cited in Miller, Roger Williams 198 (1953). 
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To declare the United States a Christian nation in the church¬ 
man’s sense of “Christian” is to assert less of truth than of 
pretension. That term rightly belongs to significant religion, 
with biblical and theological meaning, and simply is not 
applicable to the American nation as a whole. ... In fine, it 
is perilous, even sacrilegious, to turn to the political realm 
for practical determination of the public meaning of the great 
word “Christian.” The Christian church cannot share this 
word, central and peculiar to its character, with the nation¬ 
state . 5 

Observe in the above how neatly a constitutional principle and 
a religious conviction are wedded. Note the admission of the 
eminent jurisprudent of Presbyterian persuasion, Harry W. Jones: 
“Church-state separation, as a constitutional standard and goal, is 
not necessarily a secularist position. It can also be held, as I be¬ 
lieve I hold it, as a matter of religious convictions.” 6 Hence, his 
preference for the Presbyterian Memorial of June 12, 1776: 

Neither can it be made to appear that the gospel needs any 
such civil aid; [we] rather conceive that when our blessed 
Savior declares his kingdom is not of this world, he renounces 
all dependence upon State power, and . . . [we] are persuaded 
that if mankind were left in the quiet possession of their 
inalienable religious privileges, Christianity would flourish in 
the greatest purity by its own native excellence, and under 
the all dispensing providence of God . 7 

The principle of “neutrality” with respect to church-state ques¬ 
tions espoused among religious supporters of a strict separatist 
position , is as strong an ideological position and bias as that found 
among religious opponents of this postion. Adherents of this 
position have adopted both a political and a religious stance that 
says, “What was politically and religiously good enough for our 
founding fathers is good enough for us.” Not only are the terms 
“neutrality” and “separation” used almost interchangeably but, 
religiously speaking, the two terms imply an orthodox and there- 

5 Statement adopted by the General Board of the National Council of Churches 
of Christ on June 4, 1959, entitled. Opposition to the Christian Amendment 
Proposal . 

6 Jones, Church-State Relations: Our Constitutional Heritage , in Religion and 
Contemporary Society 192 (Stahmer ed. 1963). 

7 Howe, Cases on Church and State in the United States 5 (1952). 
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fore correct position. The rigor with which this position is ad¬ 
hered to has made possible some rather unpleasant side effects. 

Religious adherents of the separatist position are currently 
concerned not only that the political “wall of separation” be 
maintained so that “the holy should not be secularized,” but 
that somehow the prevalent (‘sectarian secularism” in the public 
schools be combatted. While affirming the separatist position, 
its religious supporters show an increasing concern that those who 
espouse this principle assume that somehow a person or a society 
can be “neutral” in respect to! ultimate meanings. While this kind 
of neutrality is more than satisfactory to those disinterested in 
religion in any form, there | is a feeling among religious sepa¬ 
ratists that “a public school that excludes all religious content is 
not therefore ‘non-sectarian’; instead it has established a new 
sectarianism of non-theism .”? Professor Wilber Katz makes the 
same point when he writes: “As to public schools, the problem of 
neutrality may be stated as a problem of keeping the schools 
secular (i.e., ruling out any attempt to inculcate religious belief) 
and yet avoiding inculcation of secularism (i.e., a philosophy 
of life which leaves no room for religion ).” 8 9 

It should not be assumed for a moment that to the strict sepa¬ 
ratist “religious content” means primarily “ritual or devotional 
practices, or thin credal assertions or symbolisms in the public 
schools .” 10 What is meant by j“religious content” refers mainly to 
“a whole set of implicit assumptions about the nature of man 
and reality. . . . [T]hese are the ultimate meanings that make up 
his religion .” 11 The proposed remedy for “secular sectarianism” put 
forward by one religious exponent of strict separatism 12 rests 
upon a twofold emphasis; the first, that Christians bear witness in 
the classroom by their lives and conduct. The second is significant 
to the interests of this paper: it asks for “an objective description 

8 Kelley, Beyond Separation of Church and State (address, 1962, published with 
some modifications in 5 A Journal of; Church and State 181 [1963]) p. 11. 

» Katz, Freedom of Religion and State Neutrality , 20 U. of Chi. L. Rev. 426, 438 
(1953). 

10 Kelley, supra note 8, at 11. 

n Ibid, 

12 Id. at 11-12. 
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of the range of ultimate meanings that have guided and motivated 
men in history and contemporary life .” 18 In this connection the 
writer adds: “The objectivity of scientific research is a valuable 
corrective upon some of the pretensions to which religion is 
prone .” 14 

The position just outlined is representative of the best among 
religious exponents of strict separatism. Central to this position 
is a coincidence of political and religious neutrality with respect 
to the spiritual and temporal realms and a concern for the inclu¬ 
sion in the curriculum of an objective consideration of all themes 
and periods that in any way bear upon those assumptions per¬ 
taining to “the nature of man and reality.” Implicit in this last 
suggestion is the assumption that in the schools it is possible to 
agree upon an “objective” and, I assume, an unbiased and there¬ 
fore “neutral” approach to these ultimate assumptions and 
answers. 

It is interesting that when adherents of the strict separatist 
position list those practices which they regard as fostering religion 
and therefore disqualifying an institution from receiving public 
financial assistance, they usually list the following practice: “Any 
student is required to register for courses or to attend classes 
designed to foster religious doctrines. (This does not relate to 
objectively presented courses about religion such as comparative 
religion or the history of religion ).” 16 Implicit is the assumption 
that religion can best be taught objectively in a department of 
religion at a religiously neutral institution like Columbia, Yale, 
or Dartmouth . 16 The effect of this and similar statements is to 
rule ineligible for federal assistance on constitutional grounds 

is Id. at 12 . 

14 Id. at 11. 

15 Majority position statement adopted by the Church-State Committee of the 
Civil Liberties Union on June 1, 1963, entitled, Public Aid to Church-Related 
Institutions of Higher Education . 

16 The statement of June 1, supra note 15, also lists four other practices that 
taken individually should disqualify an institution from receiving public aid: 
(1) faculty members are required to be members of a religious organization or are 
required to subscribe to any particular belief; (2) any student is required to attend 
religious services or participate in religious programs; (3) any student is subject to 
disciplinary measures based solely on religious grounds; or (4) instruction is 
conducted in classrooms displaying religious symbols, pictures, or objects. 
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any academically accredited institution of higher learning whose 
educational policy is designed to foster religion through practices 
or religious exercises. It should be noted that, with the exception 
of specific references to courses in religion, wherever the term 
“religion” is used by either tlje American Civil Liberties Union, 
which has traditionally adopted a strict separatist view on this and 
related questions, or officials of the Department of Religious 
Liberty of the National Coujncil of Churches, it refers to “an 
organized church, sect, denomination, body or association of such 
bodies ,” 17 i.e., collective bodies that “claim” to be religious. 

One of the principal arguments of separatist adherents through¬ 
out this controversy is that the term “religion” in both the estab¬ 
lishment and free exercise clauses of the First Amendment refers 
to a body of people, a cult having some kind of ritual. Two defini¬ 
tions by contemporary students of religion illustrate this view 
quite well. “Religion . . . can be defined as a system of beliefs 
and practices by means of which a group of people struggles with 
these ultimate problems of human life. It is the refusal to capitu¬ 
late to death, to give up in the face of frustration, to allow 
hostility to tear apart one’s human associations .” 18 Or, “It is . . . 
basic [to the] idea of religion . . . [that] myths and dogmas charac¬ 
teristically comprise its content, ritual reflects its qualities, reli¬ 
gious ethics derives from it, priesthoods embody it, sanctuaries, 
holy places, and religious monuments enshrine it and enroot it .” 19 

The Change in Contemporary Religious Thinking 

It has been argued thus far that supporters of a strict 
separatist philosophy with respect to church and state favor defin¬ 
ing the word “religion” in the First Amendment in traditional 
terms—e.g., Protestant-Catholic-Jew—and that this definition is 
ultimately instrumental in barring from financial assistance those 
institutions of higher education that are strongly oriented toward 
religion. It has also been suggested that this is a very limited 
view of religion from many professionally qualified standpoints. 

17 Ibid. j 

18 Yinger, Religion, Society and the Individual 9 (1957). 

19 Hubert, cited in Caillois, Man and the Sacred 20 (1959). 
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Could it be that there is a certain parochialism inherent in this 
limited definition that ends to be exclusive rather than inclusive 
with respect not only to the broad compass of religion but to 
America’s goals and the concerns of spiritual individuals in 
the twentieth-century world? Is the purpose of constitutional 
adjudication, for example, that of preserving an eighteenth- 
century principle of religious and political liberty based on a 
religious outlook that is being challenged in some quarters and 
regarded as obsolete in still others? 

In a recent matriculation address to the incoming class of Union 
Theological Seminary, New York, an eminent student of Ameri¬ 
can church history repeated the observations of a Cambridge 
University don, Howard Root: “It is by no means clear that any¬ 
thing like Christian faith in the form we know it will ever again 
be able to come alive for people of our own time or of such 
future time as we can imagine.” 20 The American scholar, Robert 
T. Handy, added, . . we may be so riveted by our past that we 
can hardly even imagine anything really new or different, either 
in the way Christian faith is stated or in the way it is institu¬ 
tionalized.” 21 Religious strict separatists must indeed be uncom¬ 
fortable when confronted with the suggestion by a man like the 
Anglican Bishop John Robinson that the first thing we must be 
ready to let go is our image of God himself. 22 Robinson, Karl 
Heim, 23 and others have suggested that we are witnessing in the 
field of religion the equivalent of a Copernican revolution if we 
pause to consider the implications of the insights of men like 
Paul Tillich, Martin Buber, or Father Teilhard de Chardin. 

Those concerned with the free exercise of religion in a world 
witnessing revolutions of all kinds should ask themselves at some 
point whether or not the future of religion in this climate might 
render traditional ways of dealing with religion and religious 
liberty obsolete. I suggest that the framework of many religious 
exponents of strict separatism is still that of the sixteenth, seven- 


20 Root, Soundings 6 (Vidler ed. 1962). 

21 Handy, Do Not Let Your Minds Be Captured (address delivered at Union 
Theological Seminary, New York, on September 25, 1963) pp. 1-2. 

22 Robinson, Honest to God (1963). 

23 Heim, God Transcendent (1931). 
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teenth, and eighteenth centuries. Such a mentality overlooks the 
fact that the shape and substance of religion in every age is 
determined by the kinds of questions people in every age single 
out as questions of ultimate concern. As did our constitutional 
forefathers we today must recognize that not only our political 
philosophy, but authentic religion as well, is determined by 
“historical necessity” and our “cultural situation.” Professor Philip 
Kurland 24 and Father John Courtney Murray 25 agree that the 
religion clauses of the First Amendment are not statements of 
“abstract principles,” that “history” rather than logic, “necessity” 
rather than morality, account for their presence in the Constitu¬ 
tion. If we recognize the conditioning quality of cultural and 
historical factors upon our political philosophy, how can we 
resist allowing the same latitude with respect to the shape of 
religion in our time? Father Murray has noted that our country’s 
historic position on religious liberty and church and state was 
an outgrowth of the “pressure of . . . necessity for the public 
peace.” 26 Are we not obligated to apply the same principles of 
“historical necessity” to the current cultural situation particularly 
as it affects our current religious needs? The following remarks 
suggest ways in which the concern for religion today differs sig¬ 
nificantly from that of our founding fathers. 

First, it should be noted that the term “religion” in the second 
part of the First Amendment does not specifically refer to tradi¬ 
tional forms of “organized” religion. Professor Tussman, for 
example, has observed that the First Amendment “does not speak 
specifically of churches, but of religion.” 27 Considering the deism 
of a great figure like Jefferson, is it not possible that our consti¬ 
tutional fathers were aware pf this and wanted to allow for its 
free exercise then and in the future? Could they have possibly 
realized then that the shape of religion as it affects society might 
Undergo such a revolution that it might perhaps “neutralize” both 
First Amendment religion clauses? Though for different reasons. 
Professor Kurland’s recent thesis suggests that this is precisely 

24 Kurland, Religion and the Law 16 (1962). 

25 Murray, We Hold These Truths (1960). 

26 Id . at 58. 

27 Tussman, The Supreme Court on Church and State xiv (1962). 
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what has occurred with respect to application of the religion 
clauses of the First Amendment. Constitutionally speaking, for 
Professor Kurland, religion has become legally irrelevant: .. gov¬ 
ernment cannot utilize religion as a standard for action or inac¬ 
tion.” 28 Logically, this view of neutrality would undercut the posi¬ 
tion of those strict separatists who would invoke the religion clauses 
of the First Amendment to deny aid to private institutions seeking 
federal assistance. This aspect of the problem will be raised again 
in connection with the significance to strict separatists of the 
objective teaching of religion. 

Second, it should be noted that not only is the term “religion” 
no longer identified almost exclusively with some branch of 
Judaism, Roman Catholicism, or Protestantism, but the term 
itself is no longer the exclusive property and concern of theo¬ 
logians and divines—“religiously committed” individuals in the 
traditional sense. Countless sensitive members of the clergy are 
today particularly reluctant to define with the same sagacity of 
a Jonathan Edwards, for example, the marks of “religious affec¬ 
tion.” Many seem equally ill at ease when forced to spell out in 
concrete cases what it means to “walk in the way of the Lord.” 
The “care and cure of souls” is certainly no longer the exclusive 
task and responsibility of the clergy and religiously committed 
individuals to the extent it was even fifty, much less a hundred, 
years ago. While disturbing to some, others have come to recog¬ 
nize that sacramental existence may or may not have something 
to do with the sacraments and trappings of religion. There are 
many today who believe one can live a sacramental or sacred 
existence providing the terms are redefined in such a way as to 
include the contributions not only of pastors and theologians but 
more especially the insights of sociologists, anthropologists, and 
representatives of the various schools of psychology, psychoanal¬ 
ysis, and psychiatry. More radical representatives from this group 
would retain the term “sacred,” or “sacramental,” while viewing 
the role of committed clergy in this enterprise as irrelevant if 
not obsolete. 

Third, and in connection with this, it should be noted that 


28 Kurland, op . cit . supra note 24, at 112. 
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among those using the term ‘sreligion” many regard the existence 
of a personal supreme being or deity as unnecessary, inappropriate, 
or even passe . Note the following statement from one of the most 
widely used religious texts on college campuses in the area of 
comparative religion: 

Orthodox Hindus have an extraordinarily wide selection of 
beliefs and practices to choose from: they can be pantheists, 
polytheists, monotheists, agnostics, or even atheists; dualists, 
pluralists, or monists; they may follow a strict or loose 
standard of moral conduct, or they may choose instead an 
amoral emotionalism or mysticism; they may worship regu¬ 
larly at a temple or go not at all. Their only universal 
obligation, if they are orthodox, is to abide by the rules of 
their caste and trust that by so doing their next birth will be a 
happier one . 29 

Decline of belief in a personal deity applies not only to repre¬ 
sentatives of non-Western “religious” traditions; it is beginning 
to make inroads on Western theism despite traditional stress 
upon the personal character of the deity which manifests itself 
both in God’s transcendence and in His immanence. Terms like 
personal encounter” and “personal address,” so precious and 
central to the spiritual life fori Martin Buber, are being challenged 
by references to the Divine as the “ground of being” and as 
the “Ground” and “Depth” of existence by Paul Tillich. While 
these categories represent more a restatement of traditional theo¬ 
logical insights than a complete rejection of an entire theological 
corpus, the personalist cast so typical of traditional Jewish and 
Christian apologetics is completely lacking. 

Fourth, and last, terms like “religion,” and the traditional im¬ 
plications of such distinctions as “sacred” and “profane,” have 
been rejected by many sensitive souls. Apart from the fact asserted 
by Arthur Cohen and others that Judaism is not a “religion,” 
mention need be made only ojf Dietrich Bonhoeffer’s views on the 
subject of “Christianity without religion .” 30 With reference to 
Bonhoeffer’s thoughts on this subject Bishop Robinson writes: 

But suppose men come to feel that they can get along 

29 Noss, Man's Religions 113-14 (1960). 

30 Bonhoeffer, Letters and Papers from Prison (Bethge ed. 1956). 
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perfectly well without “religion/’ without any desire for 
personal salvation, without any sense of sin, without any need 
of “that hypothesis.’’ Is Christianity to be confined to those 
who still have this sense of insufficiency, this “God-shaped 
blank,’’ or who can be induced to have it? Bonhoeffer’s answer 
was to say that God is deliberately calling us in this twentieth 
century to a form of Christianity that does not depend on the 
premise of religion , just as St. Paul was calling men in the 
first century to a form of Christianity that did not depend on 
the premise of circumcision. 31 

Perhaps we are being called in this century to begin to recognize 
that in future ages the indwelling and transmission of the Divine 
will effect itself directly in society ( Gesellschaft) rather than 
through community ( Gemeinschaft ), i.e., organized and recogniz¬ 
able churches and confessional groups. Tillich suggests this when 
he states: 

Religion as ultimate concern is the meaning-giving substance 
of culture, and culture is the totality of forms in which the 
basic concern of religion expresses itself. In abbreviation: 
religion is the substance of culture, culture is the form of 
religion. Such a consideration definitely prevents the establish¬ 
ment of a dualism of religion and culture. Every religious act, 
not only in organized religion, but also in the most intimate 
movement of the soul, is culturally formed. 32 

In all ages men have recognized change, progression, and devel¬ 
opment as a necessary accompaniment to the spiritual life. The 
dilemma brought about by the imposition upon the human situa¬ 
tion of new ultimate questions has inevitably resulted in funda¬ 
mental disagreement and puzzlement with respect to prevailing 
absolutes and norms. Consider for a moment the effect upon the 
then prevailing religious norms of the millenarian vision of St. 
John the Divine, Tertullian, Joachim of Flora, Hugh of St. Vic¬ 
tor, Almaric of Bena; or, more recently, Fichte, Hegel, Schelling, 
Compte, Feuerbach, Marx; and in our own time, Franz Rosen- 
zweig, Eugen Rosenstock-Huessy, Julian Huxley, Dietrich Bon- 
hoeffer, and Teilhard de Chardin. On what grounds can one pos¬ 
sibly determine which of these is a religious and which a secularist 


31 Robinson, op . cit . supra note 22, at 23. 

32 Tillich, Theology of Culture 42 (1959). 
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vision given the prevailing latitude with respect to definitions of 
religion? 

Perhaps at some future time a sign that some of the ends of 
true religion are being realized will be when even departments 
of religion in a university are no longer necessary, the assumption 
being that Newman's idea of a university as a sacred community 
in a sacred society will be partially realized. The concern today 
among students of religion arid the social sciences for their bear¬ 
ing upon one another—e.g., the existence of the Society for the 
Scientific Study of Religion-—is a possible illustration of the 
shape of religion in the day after tomorrow. 

While the insights of representatives of the history of religion 
school like Professor Mircea Eliade would suggest that men cannot 
live without distinctions such as “sacred" and “profane," the 
writings of Bonhoeffer, Tillich, Buber, Rosenstock-Huessy, and 
Robinson would suggest the opposite. Tillich, for example, says: 

A second consequence of the existential concept of religion 
is the disappearance of the gap between the sacred and the 
secular realm. If religion is the state of being grasped by an 
ultimate concern, this statd cannot be restricted to a special 
realm. . . . The universe isj God’s sanctuary. . . . Essentially 
the religious and the secular are not separated realms. Rather 
they are within each other : 33 

These remarks will be insufficiently radical for some, while 
others will disagree with what they regard as a distortion of true 
religion. Yet even the most theologically conservative minds in 
this country must admit that there exists today an increasingly 
large audience for such views among intellectuals in this nation 
and in Europe. The reader is asked to keep in mind that the issue 
at this juncture is not one of agreement or disagreement with 
what is happening to religion but whether this audience exists 
or not and the implications of: this kind of thinking for the mean¬ 
ing of “religion" in the First Amendment. 

“Ultimate Concern" and “Correlation" 

The term “religion” as used today might include almost 
any kind of ultimate concern with or without an act of personal 


33 Id. at 41. 
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commitment. In the area of faith, belief, and commitment the 
term is ambiguous if not neutral or inapplicable against the 
backdrop of current usage. For example, Professor Tillich’s cri¬ 
teria for determining what falls within the realm of theology 
would include any “creative interpretation of existence” of the 
kind carried on “in every period of history under all kinds of 
psychological and sociological conditions .” 34 For Tillich the “first 
formal criterion of theology” requires that “the object of theol¬ 
ogy is what concerns us ultimately. Only those propositions are 
theological which deal with their object insofar as it can be¬ 
come a matter of ultimate concern for us .” 35 The “second formal 
criterion of theology” defines ultimate concerns as “that which 
determines our being or not-being. Only those statements are 
theological which deal with their object insofar as it can become 
a matter of being or not-being for us .” 36 Note that these criteria 
define theological concern without reference to commitment of 
any kind. Commitment, for Tillich, involves an act of faith, but 
even here the term “faith” might conceivably include commit¬ 
ment to every conceivable kind of cause or ideology regarded from 
the individual or group’s standpoint as an ultimate concern inso¬ 
far as it involves for those concerned a question of being or not- 
being. Reinhold Niebuhr and others have long referred to com¬ 
munism as a religion or a “Christian heresy.” William Hordern 
defines religion “as belief in a power or process, beyond man, with 
which man can co-operate and which assures the victory of good 
over evil .” 37 Hence, he argues, “. . . communism is a religion, for 
it believes that the process of dialectical materialism, with which 
man can co-operate is carrying man inevitably to the victory of 
Communism .” 38 The Communist, certainly, is grasped by an 
ultimate concern which for him is a matter of life or death, not 
only personally but also theoretically in terms of his own insignifi¬ 
cance, his not-being and worthlessness except he participate in the 
realization of his Messianic age, his classless society. Against such 


34 Tillich, 1 Systematic Theology 4 (1951). 

85 id. at 12. 

36 Id. at 14. 

37 Hordern, Christianity, Communism and History 15 (1957). 

38 ibid. 
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definitions of religion, is not perhaps the longing of the Chinese 
on Formosa for a return and liberation of their mainland a form 
of religious commitment? What about the fierce devotion of 
integrationists and segrationists alike to their respective goals? 
Freedom, justice, and equality of opportunity have become in our 
time causes for which people noit only in the South but through¬ 
out the entire world have come to regard as worthy of absolute 
self-sacrifice and commitment. [The inability not only on the 
theoretical plane but on the factual concrete human scene to 
distinguish sacred from profane seems to confirm the revolutionary 
change taking place with respect to the cause of religion in our 
time. 

It is considered in many quarters today “good theology*’ to 
invoke the principle of “correlation” when determining the na¬ 
ture and substance of religion. Though not a new principle by 
any means, it is currently helpful in explaining the change taking 
place in the religious enterprise. Another term for correlation 
would be question and answer” theology—e.g., it is the nature 
of the ultimate question imposed upon the human situation that 
determines the theological shape of the answer or response. The 
whole study of theological apologetics is in effect an excellent 
illustration of this principle. The early church beginning with 
Paul developed and defined its theological doctrines in the course 
of responding to the questions and challenges it confronted at 
each period in its growth. New challenges and questions give rise 
to new responses and answers. 

Alongside of the traditional forms of religion and indeed even 
within them, as is particularly tjrue for Protestantism, there has 
arisen an entire segment of people who recognize the traditional 
answers as obsolete primarily because the questions they originally 
answered are no longer of ultimate concern. The principle or 
doctrine of correlation has become for Paul Tillich, for example, 
the decisive means whereby the shape of theology is determined 
in each age. 

The questions implied in human existence determine the 
meaning and the theological interpretation of the answers as 
they appear in the classical religious concepts. The form of 
the questions ... is decisive for the theological form in which 
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the answer is given. . . . With respect to man's ultimate 
concern, the questions contain the substance of the answers, 
and the answers are shaped by the forms of the questions. 39 

If it is true that we are in the midst of a great intellectual, scien¬ 
tific, and social upheaval, is it not appropriate and in fact ab¬ 
solutely necessary that the shape of religion in its most noble robes 
should affect and be affected by historical change and social neces¬ 
sity'? Many supporters of a more parochial and limited view of 
religion will undoubtedly chafe at the latitude just accorded 
religion as an area of inqury. For some it means in effect that 
if the term has not been completely neutralized, it has become 
almost interchangeable with a number of other terms such as 
“ideology." It is quite fair, given current use of the term, to sug¬ 
gest that certain ideologies might justifiably be regarded as reli¬ 
gions. Conversely, from the standpoint of free intellectual inquiry, 
religion could be regarded as but one among many forms of 
ideology. 


The Supreme Court and “Religion" 

Thus far little use has been made of the opinions of the 
Supreme Court with respect to definitions of the term “religion." 
Noteworthy is the latitude and tolerance which the Court ac¬ 
corded religion in the recent Torcaso case. 40 The effect of the 
Torcaso decision was to give the broadest possible interpretation 
to the term, since the Court held that disbelief as well as belief 
were protected by the First Amendment. The Court's position was 
that 

. . . neither a State nor the Federal Government can con¬ 
stitutionally force a person “to profess a belief or disbelief in 
any religion." Neither can constitutionally pass laws nor 
impose requirements which aid all religions as against non¬ 
believers, and neither can aid those religions based on belief 
in the existence of God as against those religions founded on 
different beliefs . 41 


39 Tillich, The Problem of Theological Method, in Four Existentialist Thinkers 
253 (Herberg ed. 1958). 

40 Torcaso v. Watkins, 367 U.S. 488 (1961). 

41 Id. at 495. 
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In effect, the Court gave to the First Amendment term “reli¬ 
gion” a latitude that went far beyond earlier more restrictive 
definitions such as those in the Macintosh 42 and Davis v. Season 43 
cases. In Macintosh Chief Justice! Hughes in his dissenting opinion 
defined the “essence of religion? as “belief in a relation to God 
involving duties superior to those arising from any human rela¬ 
tion. . . .” 44 In Davis v . Beason Justice Field said that “religion 
has reference to one’s views of his relations to his Creator, . . ,” 45 
In the Torcaso case the Court pointed out that traditional and 
more restrictive definitions of belief are outmoded. “Among reli¬ 
gions in this country which do not teach what would generally 
be considered a belief in the existence of God are Buddhism, 
Taoism, Ethical Culture, Secular Humanism and others.” 46 It 
then cited a number of lower court decisions and standard texts 
and reference works to support i its point. 47 

The effect of the Torcaso decision is to extend protection not 
only to religions such as Taoism which do not believe in the 
existence of God in the Western sense, but also to groups such as 
Ethical Culture, many of whose members are atheists and agnos¬ 
tics, and to the individual atheist or non-believer. The latitude of 
the Court’s decision is quite consistent with the view of Jefferson, 
for example, who on a number of occasions stated that the govem- 

42 United States v. Macintosh, 283 U.S. 605 (1931). 

43 133 U.S. 333 (1890). 

44 283 U.S. 605, 633-34 (1931). 

45 133 U.S. 333, 342 (1890). 

46 367 U.S. 488, 495 n.ll (1961). 

47 ibid. Note the following references to “religion” by the courts. Judge Augustus 
N. Hand in United States v. Kauten, 133 F.2d 703, 708 (2d Cir. 1943): “Religious 
belief arises from a sense of the inadequacy of reason as a means of relating the 
individual to his fellowmen and to his universe. ... [It] may justly be regarded as 
a response of the individual to an inward mentor, call it conscience or God. . . 

Cf. also the following from Washingtori Ethical Society v. District of Columbia, 
249 F.2d 127, 129 (D.C. Cir. 1957): “Reference to standard . . . definitions discloses 
that the terms religion* and ‘religious* in ordinary usage are not rigid concepts. 
Indeed, the definitions . . . are by no means free from ambiguity. Some definitions 
would include only the Christian religion. Some call for belief in and worship of a 
divine ruling power or recognition of a supernatural power controlling man's 
destiny. But also included in these definitions is the idea of ‘devotion to some 
principle; strict fidelity or faithfulness; conscientiousness, pious affecting or attach¬ 
ment.’ ” I 
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ment may not intrude “into the field of opinion,” since it ulti¬ 
mately “destroys all religious liberty.” 48 In Reynolds v. United 
States 49 Chief Justice Waite referred frequently to Jefferson in 
dealing with the religious freedom guarantees, but in each in¬ 
stance he avoided any direct definition of religion, preferring to 
base his decision on the action-belief dichotomy, which Jefferson 
outlined in a reply to the Danbury Baptist Association: “[T]he 
legislative powers of the Government reach actions only, and not 
opinions. . . .” B0 While scholars like Professors Kurland 61 and 
Konvitz 62 may disagree over the extent to which the action-belief 
dichotomy is relevant today, it is clear that in the Torcaso case, 
the Court wished to protect an individual’s right to uncoerced 
freedom of “belief and religion”—i.e., complete intellectual free¬ 
dom. 

Whether we rely upon Professor Kurland’s neutralist principle, 
or Professor Konvitz’ action-dichotomy distinction, it is clear that 
the Torcaso case provides a broad framework of protection for 
intellectual expression without having to define the term “reli¬ 
gion.” As Professor Konvitz notes, “. . . it would follow that it 
does not matter whether the belief in question is called ‘religious’ 
or ‘non-religious’ or even ‘anti-religious.’ ” 63 It is a matter of con¬ 
stitutional indifference whether belief or opinion is related to 
economics, politics, science, religion, or any other operation of 
the mind. Earlier cases anticipated this mood. In Barnette, the 
Jehovah’s Witness flag salute case. Justice Jackson said it was 
possible to view the flag salute as “an affirmation of belief” or “an 
attitude of mind” and that this violates an individual’s right of 
intellectual freedom under the Bill of Rights. 54 McGowan, the 

48 l Jefferson’s Works 45, cited in Reynolds v. United States, 98 U.S. 145, 163 
(1878). 

49 98 U.S. 145 (1878). 

50 8 Jefferson’s Works 113, cited in Reynolds v. United States, 98 U.S. 145, 164 
(1878). 

51 Kurland, op . cit. supra note 24, at 22, 111. 

52 Konvitz, The Meaning of “Religion” in the First Amendment: The Torcaso 
Case , The Catholic World, August, 1963, p. 288. I have drawn heavily on Professor 
Konvitz’ insights in my discussion of “The Supreme Court and ‘Religion,’ ” supra 
pp. 131 ff. 

53 Konvitz, supra note 52, at 293. 

54 West Virginia State Board of Educ. v. Barnette, 319 U.S. 624 (1943). 
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Sunday closing law case, 65 was decided in 1961 just three weeks 
before Torcaso was decided. Ini his opinion Justice Frankfurter 
discussed the establishment clause and acknowledged that it was 
obviously directed at the prohibition of an established church 
in the colonies. 66 He added, however, that the drafters of the 
establishment clause wished to go beyond the more obvious ap¬ 
plication. 

The Establishment Clause withdrew from the sphere of legis¬ 
lative concern and competence a specific, but comprehensive 
area of human conduct: man’s! belief or disbelief in the verity 
of some transcendental idea arid man’s expression in action of 
that belief or disbelief. Congress may not make these matters, 
as such, the subject of legislation, nor, now, may any legis¬ 
lature in this country. 57 

Later in his opinion he added, “If the primary end achieved by 
a form of regulation is the affirmation or promotion of religious 
doctrine—primary, in the sense that all secular ends which it 
purportedly serves are derivative from, not wholly independent 
of, the advancement of religion—the regulation is beyond the 
power of the state.” 58 

The last portion of Justice Frankfurter’s opinion, if accepted, 
would make it indeed difficult on constitutional grounds to aid 
or support directly any religiously sponsored or controlled institu¬ 
tion of higher learning, regardless of accreditation, since the 
benefit derived in the “secular’j realm could never in all good 
conscience be entirely independent of “the advancement of reli¬ 
gion.” His wording certainly suggests that only “secular” institu¬ 
tions “neutral” on the matter Of religion could possibly qualify 
for assistance if the constitutional “wall of separation” is to be 
preserved. 

“Neutrality” and “Objectivity” in 
Constitutional Adjudication 

In connection with the view of religion held by religious 

55 McGowan v. Maryland, 366 U.S. 420 (1961). 

e« Id. at 459. 

67 Id. at 465-66. 

88 Id. at 466. 
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supporters of a complete separatist position it was pointed out 
earlier in this paper that they see no constitutional violation if 
religiously neutral institutions of higher learning teach either 
“about” religion or offer “objective” courses in religion, such as 
philosophy of religion or comparative religion. The terms “neu¬ 
trality” and “objectivity” crop up again and again in connection 
with (a) the possibility of “neutral” principles in constitutional 
adjudication; ( b) the kind of “neutrality” toward religion in the 
First Amendment; (c) the possibility of a “neutral” or “objective” 
approach to the teaching of religion in accredited institutions of 
higher learning; and, finally, ( d ) the implications of “neutrality” 
with respect to religion on the part of state and public institutions 
of higher learning. While (a) and ( b ) are of primary concern to 
students of law and ( c) and (d) to students of religion, the recent 
literature on the subject of neutrality raises a number of questions 
of interest not only to both sides but to all those concerned with 
the role of religion in all accredited institutions of higher learn¬ 
ing in a free society during a particularly turbulent and revolu¬ 
tionary period in human history. 

At the conclusion of Religion and the Law, Professor Kurland 
admits that the case for “neutral principles” on constitutional ad¬ 
judication “has not met with uniform acclaim.” 69 Interest in such 
normative concerns are valid, he suggests, only if “equality and 
certainty are still fundamental objectives of our legal structure.” 60 
Professor Herbert Wechsler, 61 and Professor Henry M. Hart 62 only 
peripherally, support Professor Kurland to the extent that they be¬ 
lieve it possible for the members of the Supreme Court to agree 
upon and follow neutral principles of adjudication. One important 
aspect of this position suggests that it is possible and necessary for 
human reasoning to distinguish between facts and ends, between 
the “is” and the “ought” on the basis of some transcendent prin¬ 
ciple. Professor Wechsler, for example, defines a “principled deci¬ 
sion” as “one that rests on reasons with respect to all the issues 


59 Kurland, op. cit. supra note 24, at 112. 

60 ibid. 

61 Wechsler, Toward Neutral Principles of Constitutional Law, 73 Harv. L. Rev. 
1 (1959). 

62 Hart, Foreword: The Time Chart of the Justices, 73 Harv. L. Rev. 84 (1959). 
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in the case, reasons that in their generality and their neutrality 
transcend any immediate result that is involved.” 63 

“Principled adjudication” based on transcendent neutral laws 
is contested by men like Professors Arthur S. Miller, Ronald F. 
Howell, 64 and Harry W. Jones 65 on grounds that suggest, in the 
words of Professor Myres S. McDougal, that “the quixotic search 
for criteria of decision that transcend the world of man and 
values” is so much “metaphysical phantasy.” 66 The relative and 
problematic character of all thorny decisions is for those op¬ 
ponents of the neutralist cause Ithe only truly “certain” ground 
for legal adjudication. “The reference of legal principles must 
be either to their internal-logical arrangement or to the external 
consequences of their application. It remains mysterious what 
criteria for decision a ‘neutral* system could offer.” 67 Throughout 
the discussions of Miller, Howell, and Jones one is struck by the 
emphasis upon the decisional character of legal adjudication and all 
that it implies. Justice Cardozo’s point that “the teleological concep¬ 
tion of his function must be ever in the judge’s mind” 68 suggests 
that goals and a priori principles, whether social or individual, 
must be clearly recognized in the agonizing, if ever truly success¬ 
ful, search for equity and certainty. 

Despite Socrates, not all Sophists were “merchants of knowl¬ 
edge” or masters of the short-cijt to truth. While it is true that 
many were charlatans, an equal number (most of whom practiced 
their trade in the courtroom) fe^t that truth was not as easily dis¬ 
cernible as Socrates and Plato often made it out to be. In effect, 
they rejected traditional realism with its assumption of a world 
of intellectual norms and took for their starting point the agoniz¬ 
ing relativism inherent in the give and take in the courts. The 
Greek word agones was venerated by the Sophists in much the 
- ! 

63 Wechsler, supra note 61, at 19. 

64 Miller and Howell, The Myth of Neutrality in Constitutional Adjudication, 27 
U. Chi. L. Rev. 661 (1960). I am indebted to the authors for their excellent essay. 

65 Jones, Law and Morality in the Perspective of Legal Realism , 61 Colum. L. 
Rev. 799 (1961). 

66 McDougal, Perspectives for an International Law of Human Dignity , 1959 
Am. Soc’y Int'l L. Proc. 107, 121. 

67 ibid . 

68 Cardozo, The Nature of the Judicial Process 21 (1921). 
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same way that subsequent dialecticians worshiped ratio in its 
impersonal syllogistic attire. It would seem that inherent in the 
current debate over the existence of neutral principles of legal 
adjudication lies a basic disagreement that in many ways resem¬ 
bles the ancient conflict between Socrates and the Sophists. For 
one favoring the a priori position of the Sophists it would seem 
that the mark today of a “rational man,” as Karl Jaspers and 
others have shown, is not only to assume and respect the irrational¬ 
ity inherent in the decisional process but, as Martin Buber has 
indicated, to accept the “problematic” and relativist structure of 
man as a starting point in the quest for “principles” of justice. 
There is a scale or hierarchy in the area of problems and decisions; 
and depending upon the nature of the problem, there is oc¬ 
casionally such diversity and ambiguity that only by invoking 
social or teleological considerations are men able to chart a course 
for better or for worse. A concluding statement from an article 
by Professor Harry W. Jones will illustrate this point admirably: 

The moral appraisal of law, however, is not always or usually 
to be accomplished by measuring positive law general prop¬ 
ositions against other general propositions, or principles, of 
asserted higher validity. Higher law critiques of formal legal 
doctrine do not take us very far towards an understanding of 
the problematic of legal decision. “Do good and avoid evil,” 
yes, but what of the ethical relativities of an imperfect society, 
and how do fallible human decision-makers determine what 
is the better and what the worse in concrete human situations? 

“Act in accordance with reason,” yes, but man's reason is no 
superhuman faculty, and just decision requires both an in¬ 
tellect that perceives the good and a will that perseveres 
resolutely in the good course intellectually perceived. When 
we enter the realm of the judge's “serious business,” the 
prosecutor's discretion, the practicing lawyer's choices, we 
need a moral theory fully as demanding as the older natural 
law tradition but more directly addressed to the points of 
strain at which moral insights are most needed. In realist 
perspective, choice, decision, and responsibility for decision 
are central elements for a philosophy of law. 69 

This sentiment, together with the conclusion of Professors 
Miller and Howell that “neutrality, save on a superficial and ele- 


69 Jones, supra note 65, at 808-09. 
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mentary level, is a futile quest,” 70 reflects the sentiment of the 
opponents of the neutralist position and is relevant in the teaching 
of religion and in educational philosophy in general. 

I 

The “Kind” of Religious Neutrality 
in the First Amendment 

The Oxford University Dictionary lists four meanings for 
the term neutral” when used as an adjective, two of which bear 
upon the nature of religious neutrality in the First Amendment: 

2. Taking neither side in a dispute; indifferent. ... 3. Belonging 
to neither of two specified or implied categories; occupying a 
middle position between two extremes.” “Neutrality” can be a 
“neutral attitude between contending parties or powers” as well 
as “indifference”—“being inclined neither way.” In their dis- 
cussion of neutrality in constitutional adjudication Professors 
Miller and Howell state that “J . . neutral principles, in the sense 
of principles which do not refer to value choices, [are] impossible 
in the constitutional adjudicajive process.” 71 They regard as an 
intellectual dodge the attempts to distinguish between “principles” 
and attitudes and, it perhapls should be added, “carefully con¬ 
sidered opinions. 72 A principle is identical with a carefully con¬ 
sidered opinion to the extent |fchat each is the product of human 
intellectual formulation. For la principle to be independent of 
the intellect would amount to a belief in the existence of univer¬ 
sal independent of the mind, ^ position recognized in the history 
of thought down to Abelard as Platonic realism. If absolute prin¬ 
ciples exist in the abstract in (law, then one would be consistent 
in affirming their existence in ivery other field of human endeavor. 
Although support for this position exists among certain mathe¬ 
maticians, behaviorists, logicians, and dogmatic theologians, it is 
not generally accepted among [most social scientists, physicists, and 
those students of religion referred to earlier in this paper. This 
is essentially the position of Miller and Howell: 

The process of judicial decision-making is a species of thought 

70 Miller and Howell, supra note 6?4, at 661. 

71 Id. at 664. | 

72 Ibid. 
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and human choice and should be viewed against the back¬ 
ground of what is known about human knowledge and 
thought processes. The study of the United States Supreme 
Court is a significant facet of the study of man, both meta¬ 
physically and epistemologically. 73 

Their study clearly indicated that within the framework of the 
sociology of knowledge one can never adopt a principle or method 
of selection or investigation that does not contain, whether im¬ 
plicitly or explicitly, definite normative ends and goals. Cardozo’s 
statement that “the teleological conception of his function must 
be ever in the judge’s mind” 74 and Professor Wirth’s that “in 
studying what is, we cannot totally rule out what ought be” 75 are 
but variations on the “doctrine of correlation” previously out¬ 
lined, which was offered as a partial explanation for the radical 
change in the nature of contemporary religious methodology. To 
say that the First Amendment is neutral toward religion is as 
strong a statement as to say that it either favors religion or is 
hostile toward it. As for the principle of neutrality as defined by 
Professor Kurland, it has the effect of reading both of the religion 
clauses of the First Amendment in light of the establishment 
clause at the expense of the free exercise clause. 

“Neutrality” and “Objectivity” 
in the Teaching of Religion 

Along with the more limited definition of religion referred 
to earlier it was pointed out that religious supporters of a strict 
separatist position saw no objection on constitutional grounds to 
accredited institutions of higher learning offering objective courses 
in or “about” religion, such as comparative religion or philosophy 
of religion. A majority of those engaged in the current debate over 
federal assistance to education have never taught these courses 
except perhaps within their own religious traditions. Had they 
taught in accredited colleges and universities, they would have 


73 Ibid. 

74 Cardozo, op. cit. supra note 68, at 21 (1921). 

75 Wirth, Preface to Mannheim, Ideology and Utopia: An Introduction to the 
Sociology of Knowledge xx (Wirth & Shils transl. 1936). 
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realized the degree to which the two approaches (e.g., comparative 
and philosophical) are conditioned by cultural and historical fac¬ 
tors prevalent particularly around the turn of the century. Given 
the time and space it can be shown that related approaches to the 
study of religion—e.g., apologetic, ethical, historically and dog¬ 
matically theological, as well as the phenomenological, sociolog¬ 
ical, psychological approaches, and finally that of the history of 
religions school—did not exist ab initio but arose as “sciences” 
in response to the needs and questions of individuals and groups 
at definite periods in history. All these approaches are human 
inventions in the final analysis designed to provide a kind of 
understanding consistent with initial or a priori assumptions. The 
“objectivity” of the knowledge obtained is conditioned, in Kant’s 
terms, by the “subjective” condition of the perceiver. The Oxford 
Universal Dictionary gives as a definition of “objective,” among 
others, “opposite to subjective in the modem sense.” The passion 
of the modern mind for objectivity is from the historical stand¬ 
point literally utopian in the sense that utopas in Greek means 
“no place”—e.g., that utopias may exist in the mind but not in 
reality. It may interest the reader to learn that while the terms 
“objective” and “subjective” can be traced back to Duns Scotus, 
they first appeared in their modern form in German in 1733 in 
A. F. Muller’s Einleitung in die philosophische Wissenschaft 7Q and 
were first used in this sense in English by Coleridge in his Bio- 
graphia Literaria. “The very words objective and subjective [are] 
of . . . constant recurrence in th£ school of yore. . . Using these 
terms, what we moderns call knowledge “rests upon the coin¬ 
cidence of an object with a subject.” 77 

“Objectivity” and its related, term “scientific” when used by 
the layman as an approach to religion from one of the above 
mentioned standpoints imply something impersonal, disinterested, 
empirical, or something similar to these terms. In reality they are 
approaches motivated by very definite interests, by the formula¬ 
tion of very specific questions and the selective gathering of data 
to answer such questions. What is omitted in the selective process 

76 Muller, Einleitung in die philosophische Wissenschaft (1733). 

77 Coleridge, Biographia Literaria 347 (1852). 
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of this kind of scientific inquiry is as significant as what is in¬ 
cluded. One is scientific and systematic in this venture if one 
follows prescribed rules for playing the game. The game one plays, 
however, deals with but one aspect of reality and then from an 
ultimately subjective, ontological standpoint no matter how “ob¬ 
jectively” or “scientifically” pursued. In essence, this is but an¬ 
other attempt at an alternative to the doctrine of correlation, 
viewed from a fictitiously timeless and absolutely impersonal 
standpoint. However, what if one is asking the wrong kinds of 
questions at inappropriate times? No matter how scientific the 
procedure, is not the whole enterprise doomed to failure at the 
outset? 

Let us look for a moment at some of these “objective” ap¬ 
proaches. The “comparative study of religions” or “science of 
religions” arose in conjunction with the nineteenth-century inter¬ 
est in philology and comparative linguistics. 78 Max Muller first 
coined the terms in this context in 1867. His Essay on Compara¬ 
tive Mythology outlined the concerns of this “objective” and 
“scientific” approach. 79 Muller “found the genesis of myths in 
natural phenomena, especially in solar epiphanies, and explained 
the birth of the gods as a ‘disease of language’—what had originally 
been but a name, nomen, became a divinity, numen. His theses 
met with considerable success and lost their popularity only to¬ 
ward the end of the nineteenth century, as the result of the work 
of W. Mannhardt (1831-1880) and of Edward Burnett Taylor 
(1832-1917).” 80 

While there are probably many non-believers who support this 
approach, the number of religious supporters of the principle of 
strict separation who have confidence in it are probably few 
indeed if one considers for a moment that there are probably 
twenty million biblically conservative, strict separatist Protestants 
who would fall into the above category. How many “hard shell 
Baptists” and Presbyterians are ultimately interested in the fol¬ 
lowing description of the “science of religions,” which in effect 


78 Cf. Brown, Subject and Object in Modern Theology 19 ff. (1955). 

79 Muller, Essay on Comparative Mythology (1867). 

80 Eliade, The Sacred and the Profane 229-30 (1959). 
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makes Protestant Christianity but one among many equally valid 
forms of religious phenomena? 

The science of religions, as an! autonomous discipline devoted 
to analyzing the common elements of the different religions 
and seeking to deduce the laws of their evolution, and es¬ 
pecially to discover and define the origin and first form of 
religion, is a very recent addition to the sciences . 81 

There is no approach today to the study of religion that is ob¬ 
jective and scientific in the sense assumed by the majority of 
religious supporters of strict separatism, because their kind of 
objectivity has never, literally never, existed. Other “scientific” 
and “objective” approaches utilized in religiously “neutral” ac¬ 
credited institutions of higher learning are equally limited and 
relative according to the particular assumptions of each approach. 
The historical starting point of the sociological study of religion 
rested upon an initial assumption by Emil Durkheim (1858-1917) 
(and even earlier by J. F. MapLennan) that religion could be 
explained on the basis of totemism. Lucien Levy-Bruhl explained 
religious behavior on the basis of the existence of a pre-logical 
mentality, while others, such as Graebner, Wilhelm Schmidt, and 
the American scholar Franz Bo^s, explained religion on ethnolog¬ 
ical ground. Wundt (1832-19?0), William James (1842-1910), 
and Freud (1856—1939) sought! a psychological explanation for 
religion while van der Leeuw (1890—1950) sought a phenomeno¬ 
logical one. 82 All were “scientific” and “objective” in their ap¬ 
proach, and yet each happened to account for religion differently. 
One or more of these and other approaches—philosophical, 
ethical, etc.—are practiced either separately or in combination in 
most departments of religion. JjJo one of these approaches could 
ever pretend to objectivity independent of human bias and 
scholarly prejudice; the approach has become a matter of belief, 
a commitment to a particular mode of investigation. 

81 Id. at 216. 

82 id. at 230 ff. Cf. also the following works on this subject: Lessa and Vogt, A 
Reader in Comparative Religion (1958); Wach, The Comparative Study of 
Religion (1958); Eliade and Kitagawa, The History of Religions: Essays in 
Methodology (1959); Yinger, Religion, Society and the Individual (1957); Benson, 
Religion in Contemporary Society (1960). Two journals rich in this literature 
are: The Journal for the Scientific Study of Religion and History of Religions. 
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Before we leave this matter, it is appropriate to take a parting 
look at the sacred cow of many of the countless confessional groups 
in this country. I refer to the “science” known as “theology.” 
While it may be offensive to individual tastes, I intend to lump 
together any Protestant, Catholic, or Jew who accepts the norma¬ 
tive role of theology in interpreting questions of ultimate concern. 
“Theology” as a method can be traced back to Hesiod and the 
Greeks; it is not an invention of Jews and Christians. While God 
may or may not be beyond the human, depending upon one’s 
position on this question, there cannot be the slightest doubt that 
the method used by mortals to discuss God’s significance for them 
is in the first and final analysis human despite our investing and 
elevating it with our own sense of divinity. Space permits but one 
illustration, unfortunately; but it is affirmed that the conclusions 
drawn from an analysis of certain aspects of Karl Barth’s theolog¬ 
ical enterprise apply to practically every biblical theology today. 

For many disciples of Barth, the term “theology” represents an 
absolutist approach and is often used even by Barth in the context 
of “Theology is well aware. . . .” Barth disdains however such 
references to himself as “monumental patriarch,” “giant of theol¬ 
ogy,” and insists that his “science” is as human as any other enter¬ 
prise. 

Theology is one among those human undertakings tradi¬ 
tionally described as “sciences.” Not only the natural sciences 
are “sciences.” Humanistic sciences also seek to apprehend a 
specific object and its environment in the manner directed 
by the phenomenon itself; they seek to understand it on its 
own terms and to speak of it along with all the implications 
of its existence. The word “theology” seeks to signify a special 
science, a very special science, whose task is to apprehend, 
understand and speak of “God .” 83 

Barth can “speak” of God because he interprets the biblical 
account as meaning that God spoke to mankind once and for all 
in a very special way, namely, through Jesus Christ. It is through 
Jesus, through Christology, that we know of the “humanity of 
God.” The ends, the goals, of theology are determined as in any 
other science or system by what is initially accepted and as- 

83 Barth, Evangelical Theology: An Introduction 3 (1963). 
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sumed—e.g., that God spoke to mankind in a very special way 
in Jesus. In what is perhaps one of Barth’s most significant works, 
Anselm: Fides Quaerens Intellectum, he comments upon Anselm’s 
phrase, credo ut intelligam, as follows: “It is not the existence of 
faith, but rather . . . the nature bf faith, that desires knowledge. 
Credo ut intelligam means: It is my very faith itself that summons 
me to knowledge.” 84 The absoluteness or certitude of the religious 
knowledge obtained is conditioned initially by “the nature of 
faith” itself. Is this not, methodologically speaking, but another 
example of the correlation between perceiver and what it is that 
is perceived? Does this kind of iknowledge ever exist in vacuo ? 
If one says, “Yes, in the mind of God!” even that represents a 
definition and presupposes certain definite intellectual assump¬ 
tions. 

Our approach as scholars is proximate, our ends proximate; the 
only element that makes these factors absolute in our investiga¬ 
tions is our conviction about historical necessity, and this, like 
the nature of constitutional adjudication, is essentially decisional 
and terrifyingly human. In existential terms the most sacred or 
“religious” aspect of both enterprises, in the fiield of law as in 
religion, is the deep and painful' realization of the burden of re¬ 
sponsibility involved when we actually have to decide what it is 
that is historically necessary at any given moment. Those of us 
who teach and study religion in colleges and universities know 
full well the proximate and problematic character of our venture. 
Our venture within our discipline is neither more nor less reli¬ 
gious, however, than that in any other field, whether law, medi¬ 
cine, the humanities, or the physical and social sciences. The 
religious dimension of what we do in our various fields has to do 
not so much with the particular field we are in but rather with 
the boldness and trepidation we must sense when asked, in such 
fields as religion, the humanities,:and the social sciences, to decide 
what it is that will be important for the next generation when 
they too must act responsibly asl vessels and instruments for the 
creation and preservation of a truly human society. A great Presby¬ 
terian ordination hymn has a line that appropriately captures the 

84 Barth, Anselm: Fides Quaerens Intellectum 18 ( 1960 ). 
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decisional character of all human endeavor. “Each age its solemn 
task may claim but once.” 

The Implication of Religious Neutrality 
for Accredited Institutions of Higher Learning 

The point of the preceding discussion is not simply to 
point out the arbitrariness and relativity of all so-called objective 
and neutral approaches employed in the teaching of religion by 
respectable accredited institutions of higher learning. What has 
just been discussed is valuable to the extent that a particular 
ideological and methodological bias is recognized as underlying 
not only every approach to the teaching of religion but also every 
discipline taught in that market place of ideas known as the 
University. Some form of commitment to a way of looking at 
the problem or subject under consideration is implicit in every 
discipline, and it makes little difference ultimately whether the 
commitment is overtly enthusiastic or coldly dispassionate, 
whether one is a teacher of history, philosophy, literature, or a 
social scientist or psychologist. Implicit in all of this is the firm 
conviction that commitment, in Tillich’s sense, is a necessary and 
inescapable part of all effective teaching whether one is com¬ 
mitted to a behavioristic way of looking at life, a linguistic, 
analytic way, a historically empirical, or any one of the religious 
ways referred to above. With respect to questions of ultimate con¬ 
cern each invariably takes a stand even if the practitioners of a 
particular approach dismiss the concern as meaningless or non¬ 
existent. To say that something is meaningless is a stand, a posi¬ 
tion, just as much as it is to say what the problem means for you 
as an individual from your particular standpoint or discipline. 

The educational process and vocation assumes by virtue of its 
diversity of approaches that occasionally some will ultimately hit 
the mark and be judged in retrospect correct while others will 
miss the mark completely. Ultimately only time and history can 
perform this task. Particularly on the college and university level 
where earlier acquired knowledge and skills are put to use, the 
future of a free society depends for its shape and existence upon 
the existence and interplay of all intellectually accredited ap- 
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proaches to problems of ultimate concern. The preceding discus¬ 
sion of neutrality and objectivity and the related concern for 
ideology has suggested that on this, the level of higher education, 
it becomes difficult if not impossible to distinguish between ac¬ 
credited institutions of higher learning on the basis of their hav¬ 
ing or not having a “religious” orientation or how they conduct 
courses in religion. 

If Professor Kurland’s principles of neutrality with respect to 
the two religion clauses of the First Amendment makes religion 
legally irrelevant, it seems equally consistent to argue that with 
respect to accredited institutions of higher learning the fact 
of their having a pro, anti, or I neutral attitude toward religion 
becomes equally irrelevant. Given the ambiguity currently asso¬ 
ciated with the term “religion,” one cannot discriminate against 
Jewish, Roman Catholic, or Protestant accredited institutions of 
higher learning as opposed to religiously neutral or “objective” 
institutions without exercising a form of censorship in the area 
of academic freedom that is based on an identification of the terms 
“religion” or “religious” with a very traditional and convenient 
but nevertheless limited and in many respects outmoded usage. In 
their “religious” enthusiasm to preserve a historical wall of separa¬ 
tion between church and state many in our nation run a very 
real risk of abridging the right of expression through the with¬ 
holding of funds to one among many intellectually viable and 
recognizably accredited forms of commitment and concern. The 
two religion clauses of the First Amendment cannot today resolve 
the question of federal assistance to accredited institutions of 
higher learning since the underlying issue involves an undeniable 
fundamental question of academic freedom. Though generally 
unpopular, this argument is offered as one consideration which 
contains within it a possible solution to one aspect of the educa¬ 
tional and therefore national and spiritual dilemma of this nation. 



RICHARD L. RUBENSTEIN 


CHURCH AND STATE* 
THE JEWISH POSTURE 


The history of Judaism has been more decisively determined by 
its external relations than that of any other major Western reli¬ 
gious community. In view of the tragic events of Jewish history, 
it is impossible for Jews to enter discussion, dialogue, or competi¬ 
tion with men of other faiths without concern for the eventual 
entailments of that encounter. No other American faith group 
devotes as much of its organizational energies to interfaith and 
community relations activities. This is understandable in terms 
of Jewish history. 

It is impossible to understand Jewish reactions within the 
domain of intergroup relations, especially the highly sensitive and 
volatile area of church-state problems, apart from the Jewish 
experience that Jewish relations with non-Jews have led and can 
again lead, to genocide on a vast and inhuman scale. It is also 
impossible to divorce the Jewish posture on church-state issues 
from the two-thousand-year-old history of the Judeo-Christian 
conflict. The rival faiths have never been entirely independent 
and distinct religious movements. The church has always regarded 
itself as the fulfilment and true successor of the synagogue rather 
than as an entirely separate movement. For Christians, Jesus as 


Richard L. Rubenstein is Director of the B’nai B'rith Hillel Foundations and 
Chaplain to Jewish Students at the University of Pittsburgh, Carnegie Institute of 
Technology, Chatham College and Duquesne University. 
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the Christ is the promised Messiah of Israel, foretold and antici¬ 
pated in the Old Testament. For Jews, Jesus is no more than one 
Jew among many. To the extent that he has significance, it is 
only because of the misfortunes which have befallen Israel as a 
result of his career. Attempts on the part of liberal Jews to see 
him as a continuation of the prophetic tradition, or as a teacher 
bearing revelation to the non-Jewish world, are clearly contrary 
to normative Jewish sentiment. 

The two religious positions cannot be mediated. Only one of 
them can conceivably be true. Furthermore, there is far more at 
stake than mere verbal debate. Since the Christian’s eternal salva¬ 
tion is ultimately dependent upon his relationship to the Christ, 
he cannot be unconcerned with the denials of the Jewish com¬ 
munity, the very community upon which revelation was originally 
bestowed and to whom the promise of the Messiah was given. 

One of the most important difficulties faced by Jews in their 
contacts with believing Christians is that they are seldom, if ever, 
regarded as commonplace human beings rather than as actors in 
the divine drama of heaven and hell, salvation and damnation. 
In reality, Jews simply do not live primarily in the religious dimen¬ 
sion in their day-to-day lives despite the meta-historical interpreta¬ 
tion given to Jewish existence in normative Jewish faith. Were 
it possible to construct a phenomenology of Jewish self-discovery, 
it would be seen that, for the contemporary Jew, the theological 
dimension is the last to become operative. For the vast majority 
of Jews, as for Christians, it lies forever dormant. One trauma, 
however, is experienced by all Jews as they discover the meaning 
of their being-in-the-world-as-Jews. They are struck with horror 
at the realization of the peculiar significance placed by Christian¬ 
ity on their rather commonplace existence. Even the special Jewish 
proclivity for cultural and intellectual attainment no longer elicits 
the sense of pride it once did. The contemporary Jew is likely to 
be all too well aware of the sociocultural forces which compel him 
to an excellence he would under normal circumstances forego. 

Since the French Revolution, there has been an ever increasing 
tendency on the part of Jews to seek ways to normalize and nat¬ 
uralize their existence. At a very deep level, many Jews have 
understood that the alternative to demythologizing and naturaliz- 
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ing the context of Jewish existence was the acceleration of the 
Jew’s role as sacrificial victim, especially in times of social stress. 
The urgency of the demythologizing quest was accelerated by 
the German death camps, which have been regarded as vast altars 
upon which the primitive rite of ritual murder was practiced on 
the Jewish victim by a black SS priesthood, intent thereby on 
magically purchasing German safety . 1 

In the Christian scheme, Jews are God-bearers and God-murder¬ 
ers. Neither role is especially welcome to ordinary men, and Jews 
are simply very ordinary men compelled to live in a continuously 
abnormal life-situation. The Jewish reaction has been by and 
large both understandable and predictable. Wherever possible 
Jews have sought to extricate themselves from Christian influence 
and especially its theological concern for Jewish existence. This 
is not primarily because of any polemic attitude toward Christian¬ 
ity, but out of a conviction that life and dignity were at stake. 
Jews have entered modem life most comfortably in those areas 
in which Christian culture has not been privileged or dominant. 
Every major Jewish attempt to adjust to modernity has involved 
withdrawal from overt Christian religious influence . 2 I want to 
stress the word withdrawal. There have been private attempts on 
the part of Jews actively to surrender to or to combat Christianity. 
Neither alternative has ever been the intention or the program 
of responsible Jews, affirmatively identified with Jewish life. The 
very act of identification normally implied a perspective on his¬ 
tory and social order which understood the inevitability of the 
continuing presence and influence of Christianity in the culture 
of the West. 


1 See Loewenstein, Christians and Jews 98-107 (1951). The special insistence on 
the racial purity of the SS was a black analogue of the demand for special Levitical 
purity for the ancient priesthood of Israel. See Rubenstein, Religious Origins of the 
Death Camps—a Psychoanalytic Interpretation , The Reconstructionist, May 5, 
1961, pp. 10-15 and May 19, 1961, pp. 20-27; Poliakov, Harvest of Hate 5 ff. (1954). 

2 See id. at 311: “It is as if the people of Israel, grown weary of living among 
the nations of the world and expressing some mysterious kind of message or mission, 
weary of incarnating the human destiny—that of man par excellence —now, after 
their last blood letting have at last withdrawn into their tents.” Thus, Zionism. 
On the positive attitude of Jews toward the secular state, see Hertzberg, Church , 
State and the Jews, Commentary, April 1963, p. 280. 
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In modern times, Jewish equality of status within the political 
order has been possible only when and where official Christianity 
has ceased to be privileged. Where the special pre-eminence of the 
Christian church remained a relevant political fact, Jews have 
never been able to attain genuine equality of condition within 
that community. Jews have also fared best in multi-national and 
multi-ethnic political communities such as the old Austro-Hun¬ 
garian Empire or contemporary America. 

The fact that Jewish emancipation was largely the result of the 
temporary triumph of secular humanism in France does not 
necessarily mean that Jews have uniformly favored the underlying 
secular humanist ideology which produced the disestablishment 
of the church. Because Jews were among those who gained most 
visibly from the destruction of the old order, those who con¬ 
tinued to oppose the French Revolution and its entailments 
tended to identify the Revolution in some sense with Jewish ends 
and purposes . 3 This was strategically useful, in any event, because 
of the utility of the unpopular Jews as opponents. A similar identi¬ 
fication of ends and ideology took place after the Russian Revolu¬ 
tion. In neither upheaval was there a real coincidence of aim or 
interest between the Jewish community and its emancipators. 
Religious Jews of whatever bent could not and do not favor many 
of the tenets of the secular humanist ideology which led to 
Jewish emancipation. Those Jews who participated most whole¬ 
heartedly in the revolutionary movements were precisely those 
least concerned with the preservation of their identity as Jews. 

The opposition between the secular humanist and the authentic 
Jew has been intuited by Jean-Paul Sartre. Speaking of the 
“democrat,” Sartre has observed that “his defense of the Jew 
serves the latter as a man and annihilates him as a Jew .” 4 This 
observation would seem to apply to most revolutionary, demo¬ 
cratic, or even mildly liberal movements which have favored equal 
rights for Jews in modem times. Certainly the intellectual fore¬ 
runners of the French Revolution were no more kindly disposed 
to Judaism than they were to Christianity. The example of 


3 See Sachar, The Course of Modern Jewish History 57 ff. (1958). 

4 Sartre, Anti-Semite and Jew 56 (1948). 
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Voltaire bears this out . 5 Equal rights for Jews had their price. 
The Jew was asked to become a citizen with the least possible 
remainder of identifying Jewish characteristics or concerns. Sec¬ 
ular humanism has almost always expected of Jews a radical 
diminution of all concrete aspects of Jewish identity. Many were 
more than willing to meet these expectations, thereby throwing 
off the “burden” of Jewish existence. This path was, and is, im¬ 
possible for the religious community. 

In his book Creeds in Competition, Leo Pfeffer lists secular 
humanism as one of the most decisive ideologies in creating the 
American Constitution, with its strong guarantees of separation 
of church and state . 6 By secular humanism he means the rational¬ 
istic and deistic influences which arose out of the Enlightenment 
and influenced many of the founding fathers. He regards the 
rejection of the concept of original sin and the counteraffirmation 
of the inherent goodness of man as most important for the devel¬ 
opment of the constitutional provisions for separation: 

It is not too much to say that our constitutional liberties are 
predicated on this optimistic assumption, for they proceed 
on the premise that given freedom—of belief, of thought, of 
association—men can be counted on to do the right thing . 7 

I am not at all certain that our constitutional liberties rest on 
so slender or so doubtful an assumption. There is no doubt, how¬ 
ever, that much of the optimism which Mr. Pfeffer depicts was 
influential in eighteenth-century deism and rationalism. 

Neither Jewish religious sentiment nor Jewish experience con¬ 
curs in this optimism about man. Judaism may not entirely accept 
the Christian doctrine of original sin—though many contem¬ 
porary Jewish thinkers have much sympathy with its intuitive 
psychological insights—but normative Judaism certainly asserts 
an unending struggle between man’s good and evil inclinations 
throughout life. Furthermore, normative Judaism was never 
overly optimistic concerning the ultimate victory of the good in 

5 Sachar, op . cit . supra note 3, at 45. See also Arendt, The Origins of Totali¬ 
tarianism 242 (1951). 

e Pfeffer, Creeds in Competition 29-30 (1958). See also Pfeffer, Church, State 
and Freedom 88 ff. (1953). 

7 Pfeffer, Creeds in Competition 30 (1958). 
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man . 8 The risks of freedom are worth taking, not because men 
can be counted on to do “the right thing,” but because the risks 
of freedom are more consistent with human dignity than are any 
of the alternatives. 

Mr. Pfeffer also maintains that the founding fathers were very 
much influenced by the idea that religious affiliation is purely 
voluntary rather than an imposed or inherited status. The volun¬ 
tary character of religious affiliation was affirmed not only by the 
men of the Enlightenment but by what he terms “Protestant dis¬ 
sent,” that is, “all of American Protestantism outside established 
Congregationalism in New England and established Angli¬ 
canism in the South .” 9 Pfeffer quotes John Locke’s influential 
definition of a church as a 

voluntary society of men, joining themselves together of their 
own accord in order to engage in the public worship of God, 
in such a manner as they judge acceptable to Him, and 
effectual to the salvation of their souls . 10 

While religious Jews would agree that effective participation in 
a religious community can only be brought about voluntarily, 
there is nothing voluntary about the normative conception of 
membership in the Jewish community. According to Jewish law, 
any person born of a Jewish mother is automatically Jewish. This 
is a status which is never lost . 11 A convert to another religion is 
not regarded as having ceased to be a Jew, but, plainly and 
simply, as a turncoat. This is the reason for the tremendous hostil¬ 
ity Jews normally bear to Jews who convert to other religions. 
The case of Brother Daniel in Israel would seem to contravene 
this conception of the immutability of Jewish status. In actual 
fact, his failure to qualify for Israeli citizenship under the hok 
ha-shevuth, Israel’s Law of Return, was due more to the anomalies 

8 For an excellent summary of the Jewish doctrine of the evil inclination of the 
yetzer ha-ra, see Hirschfield, Eighteen Hundred Years before Freud: A Reevaluation 
of the Term u Yetzer Ha-Ra” Judaism, Spring 1961, pp. 129-41. 

9 Pfeffer, op. cit. supra note 7, at 27. 

10 Locke, Letters concerning Toleration , cited in Pfeffer, Church, State and 
Freedom 90 (1953). 

11 This is explicit in the Talmud. See Kiddusin 685 and Yebamoth 45 b. For the 
codification of this principle in Jewish law, see Shulchran Arub, Even Hoezer 4:5, 
4:19. 
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of church-state politics in Israel (as well as to hostility to his con¬ 
version) than to any question about his technical, religiously 
defined status as a Jew . 12 In this regard, Judaism has a view of 
religious status more like that of the Roman Catholic Church 
than the Protestant voluntarism unconsciously reflected by John 
Locke and accepted by the founding fathers. Religious status is 
simply not conceived as ultimately voluntary in Judaism. Here 
again, the underlying ideology, so influential in creating the con¬ 
stitutional guarantees of separation, is not one which normative 
Judaism accepts. 

There is a union of religion and ethnicity in Judaism which 
non-Jews often find puzzling. This aspect of Jewish religion has 
been stressed consistently by Mordecai M. Kaplan, and no Jewish 
thinker has been as influential in twentieth-century America as 
Kaplan. Judaism is the religion of the Jewish people, according to 
Kaplan . 13 This conception, which reflects normative Jewish at¬ 
titudes, is far closer to the Hegelian conception of Volksreligion, 
the organic union of folk, faith, and political order, than to the 
Lockean conception of the voluntary creedal association . 14 Theo¬ 
retically, separation of church and state is foreign to both Jewish 
religious anthropology and Jewish theology. After all, most West- 


12 See Galanter, A Dissent on Brother Daniel, Commentary, July 1963, pp. 10-17; 
Hertzberg, supra note 2, at 281. 

13 Kaplan, The Greater Judaism in the Making 450 ff. (1960). 

14 Hegel, Early Theological Writings (Knox transl. 1948). The ideal of Volks¬ 
religion is described in the following passage: “Every nation has its own imagery, 
its gods, angels, devils, or saints who live on in the nation's traditions, whose 
stories and deeds the nurse tells to her charges and so wins them over by im¬ 
pressing their imagination. In this way these tales are given permanence. In 
addition to these creatures of the imagination, there also live in the memory of 
most nations, especially free nations, the ancient heroes of their country's history, 
i.e., the founders or liberators of their states scarcely less than the men of valor in 
the days before the nation was united into a state under civil laws. These heroes 
do not live solely in their nation’s imagination; their history, the recollection of 
their deeds, is linked with public festivals, national games, with many of the 
state's domestic institutions or foreign affairs, with well-known houses and districts, 
with public memorials and temples. Every nation which has its own religion and 
polity, or which has made wholly its own any part of the religion and culture it 
has acquired from other peoples, has had its own national imagery of this kind; 
consider, for example, the Egyptians, the Jews, the Greeks, the Romans. . . .” 
Id. at 145-46. Of course, the idea of separation of the political and religious orders 
is completely alien to the concept of Volksreligion. 
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era theocracies were biblical in inspiration. In the biblical period, 
there was a very strong tension between the political and religious 
orders, as Arthur Hertzberg has suggested, but the ideal of the 
separation of the two orders is not normative in classical Juda¬ 
ism . 15 Within Judaism there is no such ideal. 

Nor is it likely that absolute separation of church and state 
will ever take place in Israel even though the vast majority of 
American Jews would certainly prefer the disestablishment of 
the religious order there. This is not because Jews have one pro¬ 
gram when they are a minority and another when a majority. 
Herbert Weiner has pointed to a significant difference between 
the meaning of religious freedom in the Middle East and in the 
United States . 16 In the Middle East, religious freedom means the 
freedom of each community to maintain its characteristic postures 
and disciplines. It devolves upon the community rather than the 
individual, thus reflecting an evaluation of the radical individual¬ 
ism which has so strongly affected the Western world vastly differ¬ 
ent from the evaluation which most of us normally encounter. In 
the Middle East it is almost impossible to be entirely devoid of 
religious affiliation, even if one is a convinced atheist. At the very 
least, there would be no way in which marriage and divorce could 
be dealt with by the secular order. 

I have already alluded to the problem of theological anthro¬ 
pology, the religious doctrine of man, as relevant to the problem 
of the separation of church and state. It is no accident that the 
American doctrine of separation was the product of a culture 
deeply Protestant in its ethos and influenced by Lockean deism 
and rationalism. Although it is difficult to make generalized state¬ 
ments about any of the major religious communities, it would 
seem that Protestantism has felt more decisively the tension and 
opposition between God and the world, the spirit and the flesh, 
and the religious and political orders than have either Judaism 
or Catholicism. Ernest Troeltsch’s distinction between the church- 
type and the sect-type religious communities is very much to the 


15 Hertzberg, America is Different , in Hertzberg, Marty & Moody, The Out¬ 
bursts that Await Us 144 ff. (1963). 

16 Weiner, Church and State in Israel, Midstream, Winter 1962, pp. 3-14. 
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point. 17 Both Judaism and Catholicism are essentially church-type 
structures in that religious status is obligatory and hence proves 
nothing with regard to the member’s virtue. The sect, defined 
by Max Weber as “a voluntary association of only those who 
are . .. religiously and morally qualified” is a more typically Prot¬ 
estant structure. 18 Sects are founded by people who feel strongly 
the opposition between the political and the religious orders. 
They have despaired of the world and seek to maintain the com¬ 
munity of the elect, undisturbed by the world’s corruption. For 
members of sectarian religious communities, separation of the 
religious and political orders is absolutely necessary because of 
the incurable corruption of the political and social order. 

Norman O. Brown has rather savagely, though accurately de¬ 
picted Luther’s rejection of the incompatibility of God and the 
world. According to Brown, Luther regarded the Devil as the 
Lord of this world and the world itself as nothing more than a 
manure heap. 19 This is, of course, an extreme expression of the 
opposition between God and the world to which we have alluded. 
No Jew or Roman Catholic in any way sensitive to the insights 
of his religious tradition could accept so thorough a rejection of 
this world. 

Non-Christians who cannot accept the doctrine of the Incarna¬ 
tion are nevertheless frequently at one with its fundamental in¬ 
sight that there is an existential and an axiological continuum 
between the spirit and the flesh, between God and man. Those 
who affirm this continuum cannot really accept the separation of 
the religious and the political orders as their theological ideal. 
Nevertheless, it would be consistent with this position to suggest 
that the union of the two orders will only truly be achieved at 
the End of Time, the Time of the Messiah for Jews and the 
Parousia for Christians. 20 In our imperfect and alienated world, 
the preponderant weight of social necessity favors separation. 

it Troeltsch, The Social Teachings of the Christian Churches 461 IT. (Wyon 
transl. 1931). 

18 Weber, The Protestant Sects and the Spirit of Capitalism in Gerth & Mills, 
From Max Weber: Essays in Sociology 306 (1946). 

19 Brown, Life against Death 226 (1959). 

20 On the relationship between the Time of the Messiah (Jewish) and the 
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I have attempted to stress a number of elements that arose out 
of religious and cultural perspectives most religious Jews do not 
and cannot entirely accept, but which were present in the culture 
which created Jewish emanicipation in Europe and the First 
Amendment in America. In modern times there have been many 
attempts to identify Judaism largely or entirely with the culture 
of its neighbors. The identity of Judaism and “the German spirit” 
has understandably not stood the test of time. It has been sup¬ 
planted by an assertion of the identity of Judaism and the roots 
of American democracy. There is undoubtedly far more reason 
to assert the latter identity than the former. Nevertheless, as we 
have seen, there are important areas in which the Enlightenment 
and sect-type Protestantism part company with fundamental Jew¬ 
ish convictions. There is nothing inherently sacred about the 
current American way of handling church-state problems. Under 
other circumstances other modes of dealing with the problem 
would be equally appropriate and suitable to Jewish needs. 

There are, however, urgent practical reasons why there is near 
unanimity of opinion among Jews favoring the strongest possible 
guarantees of the separation of the religious and the political 
orders. As I have already suggested, the basic strategy of the 
Jewish community in modem times has been, wherever possible, 
withdrawal from Christian influence. Only in a society neutral 
to the practice of religion could Jews hope to attain that normalcy 
of life-situation which has eluded them for almost two thousand 
years. The ways in which Christian influence, perhaps uncon¬ 
sciously, excludes Jews from full participation in the national 
culture of even relatively secularized, contemporary France has 
been depicted by the French-Jewish-Tunisian novelist Albert 
Memmi in his Portrait of a Jew . 21 As Memmi points out, Jews are 
alienated from the national culture at precisely those moments 
when the rest of the population is most strongly united in a 
shared community of aspiration and remembrance. Even the 


Parousia (Christian) from the point of view of a contemporary Protestant theologian, 
see Tillich, 2 Systematic Theology 188-89 (1957). 

21 Memmi, Portrait of a Jew (Abbot transl. 1948). For a review of Memmi’s book 
with special emphasis on its relevance in the church-state dialogue, see Rubenstein, 
Jewish Identity as Disaster , The Reconstructionist, April 5, 1963, pp. 27-29. 
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relatively formal and symbolic act of including prayers by rabbis 
as well as priests and ministers on public occasions is token of a 
legal equality in America which is unthinkable in Europe to this 
day. 

Jews basically want nothing more than the opportunity to 
participate in American life under conditions of maximum equal¬ 
ity with their fellow citizens. This is the simple practical basis for 
Jewish sentiment favoring separation of church and state in the 
United States. The Jewish community has had the experience of 
living as a minority for a very long time. Out of this experience, 
it has come to understand the incompatibility of any position 
other than absolute political neutrality in religious matters with 
the demands of equality. As has been indicated, nothing within 
Jewish tradition favors the separation of the religious and political 
orders. Nevertheless, everything within Jewish experience does. 
Were there none but Jews in America and were there a unanimity 
of Jewish assent on religious matters, there would probably be 
no such separation. Theologically speaking, one might describe 
the current situation as a concomitant of the confusion of tongues. 22 
I believe most responsible Jewish leaders would agree with 
Martin Marty’s comment that “pluralism is a ground rule and 
not an altar.” 23 It is called for, not by our ideologies, but by the 
facticity of our concrete, limited situations. As long as America 
remains a multi-ethnic and multi-religious community, there can 
be no equitable alternative to political neutrality in religious 
affairs. 

Even in an America agreed upon religious affirmation and 
affiliation, there would always be the question of the right of the 
atheist or the agnostic not to be forced to suffer the intrusion of 
an unwelcome religiosity in the public domain toward which he 
contributes his fair share. Although most Jewish leaders part 
company with secular humanist ideology, they most emphatically 
do not agree with those who assert that the American posture of 
religious neutrality excludes the irreligious. This position seems 
to occur more frequently among Catholic commentators on 

22 Gen. 11:1-9. 

23 Marty, A Protestant Reinterpretation of American Life , in Hertzberg, Marty 
& Moody, op. cit. supra note 15, at 59. 
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church-state affairs than among either their Protestant or their 
Jewish counterparts. 24 If Jewish participants in the dialogue can 
not accept the Lockean conception of religion as a purely volun¬ 
tary association, they do assert the practical necessity of acting as if 
the Lockean conception were true. Jewish law includes Jewish 
atheists in the Jewish religious community. Nevertheless, Jewish 
leaders would hardly insist, even had they the power so to do, 
upon a religious commitment from those who find such a commit¬ 
ment meaningless. 

I would go further and suggest that one of the worst aspects 
of the current debate on church and state is the frequent repeti¬ 
tion of some thoroughly specious arguments about the indispens¬ 
ability of religious training for the promotion of virtue. I would 
not dispute the contention that insightful religious training can 
and frequently does lead to a life in which the moral dimension 
is taken seriously in act as well as in thought. But to assert the 
indispensability of a religious background for morality is to fail 
to do justice to countless men and women who, while unable to 
believe in a personal God, have led just and decent lives. I would 
agree with Monsignor Joseph N. Moody when he cites approv- 
ingly the insight of Professor J. L. Talmon of the Hebrew Univer¬ 
sity that Radical Jacobinism was the father of modern totalitar¬ 
ianism. 25 What Monsignor Moody and other critics of secularism 
fail to intuit is the very real difference between a nihilism which 
is the outgrowth of a negation of Christianity by people originally 
imbued by its values, and genuine paganism which is capable of 
a very high level of moral attainment and insight. 

24 Monsignor Joseph N. Moody points out that the shift in Catholic strategy 
from one of seeking to exclude religion in the public schools to encouraging its 
entry has been a shift in Catholic fears. Fifty years ago Catholics were more 
apprehensive about Protestant proselytizing; today they fear “the determined anti- 
religious position of the secularist." Moody, A Catholic View of Contemporary 
Conflict , in Hertzberg, Marty & Moody, op. cit. supra note 15, at 75. In the case 
of Engel v. Vitale, 176 N.E.2d 579 (1961), upholding the New York Regents* Prayer, 
Mr. Justice Burke in a concurring opinion maintained that a decision forbidding 
the prayer “. . . would force on the children a culture that is founded upon 
secularist dogma. . . . There is no language in the amendment (First) which gives 
the slightest basis for the interpolation of a Marxist concept that mandates a 
prescribed ethic [secularism].’* 176 N.E.2d at 583. 

25 Moody, supra note 24, at 86. 
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Jean-Paul Sartre’s oft-cited comment concerning the priest who 
celebrates the Black Mass is very much to the point. Such a priest 
is compelled to his perverse rituals not because he disbelieves in 
God but because he hates Him. 26 The antireligious sentiments 
of modernity, from the time of the Jacobins through the Baude- 
lairean romantics and the twentieth century’s Communists and 
Nazis, were the product of reactions against Christianity. They 
are a significant chapter in the history of Christian heresies. These 
denials, with their exclusivist needs to uproot and destroy the 
church, could have made sense only to Christians turned against 
their own heritage. 

One of the great emblems of ancient paganism was its tolerance 
under normal conditions. The pagan experienced no pang of 
conscience when he did homage to his neighbor’s gods. Jews and 
Christians uprooted the gods and sacred places of their neighbors. 
Normally, such practices were unknown to real pagans. Only a 
soul which had been imbued with “Thou shalt have no other 
gods before me” 27 could dogmatically insist, “Thou shalt have 
no gods.” Paradoxically, the violent enmity toward religion which 
secularism has manifested in modern times was the result of not 
too little but, perhaps, too much religious training. 

As long as men possess free will, no clergyman—Protestant, 
Catholic, or Jewish—will ever have any assurance that those who 
listen most attentively and take his words most seriously will 
not become precisely those who hate religion most passionately. 
I do not, of course, refer to the great majority. They can be 
counted on to take the path of greatest comfort, no matter who 
their teachers are. The others are really the test case. If man is 
free, religious teaching can as easily bring him to hate God as 
to love him. Arguments for the necessity of religion in the public 
domain are vitiated, perhaps even vulgarized, by a failure of 
logical, semantic, and historical clarity. 

Modernity has known few men of the moral stature of Albert 
Camus. He was, in his writings and in his person, a thoroughgoing 
pagan. Camus elected paganism and rejected the Judeo-Christian 

26 Sartre, Baudelaire 71 (Turnell transl. 1950). 

27 Exod. 20:1. 
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heritage because he found paganism more consistent with the 
demands of a moral order and human solidarity than either 
Judaism or Christianity. 28 His own life was certainly testament 
to the quality of a life lived very well and very decently without 
God. 

One of the most precious fruits of the religious life is the 
heightened affirmation of fellow men in the meeting of I and 
Thou. Let no man, however, insist upon the necessity of religion 
for this precious gift. The rights of secularists, atheists, and pagans 
are as deserving of protection as the rights of the most pious. I 
do not think I err when I suggest that such rights are very much 
the concern of Jewish religious leaders, though I must em¬ 
phatically repeat that such ideologies are normally incompatible 
with Jewish religious sentiment. 

What I am suggesting is that Jewish concern for the individual 
goes beyond securing for him the opportunity to follow his own 
beliefs. It insists, particularly in a pluralistic society, that as far 
as possible his right to participate fully in the life of the com¬ 
munity be recognized. Neutrality of the state toward religion is 
the only way to avoid excluding from full participation in com¬ 
munity life the many secular humanists who share with the most 
devoted followers of any Western religion respect for human 
dignity and the worth of the individual. Recognition of this helps 
explain the position taken by Jews on many church-state issues. 

Thus, while few rabbis objected to the actual content of the 
Regents’ Prayer, most approved of the Supreme Court decision 
forbidding it in Engel v. Vitale ? 9 Few, if any, in their ranks could 
feel comfortable with Chief Judge Desmond’s defense of the 
prayer when it was upheld by the New York Court of Appeals. 
Chief Judge Desmond declared: 

Belief in a Supreme Being is as essential and permanent a 
feature of the American governmental system as is freedom of 
worship, equality under the law and due process of law. Like 
them, it is an American absolute, an application of the 


28 See Hanna, Albert Camus and the Christian Faith , Journal of Religion, 
Oct. 1956, pp. 224-33; Peyre, Camus the Pagan , Yale French Studies, Spring 1960, 
pp. 20-25. 

29 370 U.S. 421 (1962). 
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natural law beliefs on which the Republic was founded, and 
which in turn presuppose an Omnipotent Being. 30 

The implication in Chief Judge Desmond's statement that atheists 
and agnostics are ultimately enemies of the Republic naturally 
recalls to the Jewish mind its own experience with persecution and 
disenfranchisement and evokes sympathy for the secular humanist. 

On the issues of Bible reading and the Lord's Prayer in the 
schools the opposition of the Jewish community is certainly under¬ 
standable. More than principle is involved in these cases. These 
practices naturally tend to exclude Jews from full participation 
in the community. Apart from all questions of version and trans¬ 
lation to be employed, Christians and Jews do not mean the same 
thing when they speak of the Bible. There can be no doubt that 
the New Testament cannot but divide Christian and Jew. This 
is going to happen in any event, but equity demands that institu¬ 
tions such as the public school, to which both Christian and Jew 
are committed and which both support, not be used as instru¬ 
ments of such division. 

The Lord’s Prayer is a very special case. The prayer itself is 
among the most beautiful, simple, and moving ever uttered. Jews, 
however, find it utterly impossible both to be true to their own 
traditions and to recite it. In its context, it is very clearly a prayer 
for the disciples and followers of Jesus. 31 As such, it is one of the 
most precious possessions of Christendom, but Jews are neither 
disciples nor followers of Jesus. It thus becomes impossible for 
Jews to utter the Lord's Prayer without a rejection of their own 
traditions. 

I believe that Mr. Walter Lippmann's comments on the 1963 
Supreme Court decision unintentionally reflect a perspective most 
Jewish leaders would endorse: 

Those who are concerned with the content of secularized 
public education (and much private education as well) should 
look upon the decision of the court as having closed a blind 
alley that led nowhere. The forbidden religious exercises 
would not and could not have dealt with the great moral and 
intellectual deficiencies of American education. The exercises 


30 176 N.E.2d 579, 582 (1961). 

31 Matt. 6:9. 
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were harmless and negligible. But had they been allowed to 
evolve, they could have led only to religious quarrels. . . , 32 

Every Jewish parent has experienced that moment of crisis when 
his child comes home from school with the problem of Christmas 
carols. Strictly speaking, the celebration of Christmas in the 
public schools is as contrary to the ideal of the separation of the 
public and sacred realms as any of the practices which have been 
the subject of prolonged litigation. If Christmas is meaningful 
at all, it is meaningful only as a Christian religious holiday and 
holy season. As such, it has as little place in the public school 
system as the recital of the Lord’s Prayer or Bible reading. For 
all practical purposes, however, Christmas is here to stay in the 
public school system. Rarely do Jewish parents or officials seek to 
end public school celebrations of Christmas, although Jews do 
object to Nativity scenes, plays and other explicitly religious 
celebrations. Where Jews have objected, they have often met 
violent reactions from at least a segment of the Christian 
community. 33 Significantly, there has been very little Jewish- 
sponsored litigation in this area. 

On the other hand, when joint Christian-Hanukkah celebra¬ 
tions have been held in the public schools there has been very 
strong Catholic objection. 34 Here again we have evidence of the 
problem already alluded to: where strong Christian influence, 
especially Catholic, is involved, Jews cannot hope really to have 
true equality of condition or status. When Jewish parents realize 
the impossibility of creating a situation of absolute neutrality in 
the public school at Christmas time and, as an alternative, seek a 
place for their own traditional midwinter celebration, they are 
met with Catholic opposition. From the Jewish point of view, 
a somewhat more desirable way of dealing with the problem, 

32 Lippmann, Oklahoma Courier, June 8, 1963, cited in Background Reports, 
September 1962, p. 8 (National Conference of Christians and Jews). 

33 For the story of the violent manifestations of anti-Semitic feeling which 
followed an attempt on the part of the Jewish Community Council of New Haven 
to seek to eliminate “religious exercises such as the celebration of religious holidays" 
in the public schools, see Community Conflicts: Christmas Observance in Public 
Schools , Background Reports, June 1962 (National Conference of Christians and 
Jews). 

34 Pfeffer, op. cit. supra note 10, at 399-412. 
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given the complexities and ironies of the human condition, is to 
find a way to acknowledge the Jewish holiday, mindful of both 
the Christian and the Jewish concerns lest the two holidays be 
equated. 35 Jews are no more anxious that Hanukkah be regarded 
as the Jewish Christmas than Christians are that Christmas be seen 
as the Christian Hanukkah. 

Arthur Hertzberg and Herbert Weiner have both warned their 
fellow Jews of the fallacy of “false messianism.” 36 This un¬ 
doubtedly is the reason why there has been so little Jewish liti¬ 
gation on the subject of Christmas. Jews understand that there 
is a limit beyond which the clarity of the law clashes with the 
opacities of human nature. I have mentioned Jewish discomfort 
with Christmas celebrations in the public school, not because I 
seriously expect to see a change, but because I think that Jewish 
sentiment on the issue should at least be understood. As much 
as they want to neutralize the religious element in official national 
life, Jews recognize that American culture is inescapably Chris¬ 
tian in its ethos. Even its secularism is a Christian derivative. We 
might say that there are Protestant, Catholic, and Jewish atheists, 
for even the verbal denial of God does not entail the possibility 
of rejecting the total culture out of which these affirmations 
originally arose. It is, incidentally, for this reason that American 
Jews are not likely to follow Mr. Justice Douglas in his enumera¬ 
tion of the areas in which he questions government co-operation 
with religion such as the military chaplaincy. 37 

When we turn to the question of public funds for parochial 
schools or their students, there is less unanimity among Jewish 
leaders. In general, orthodox Jews, faced with the practical 
urgencies of running parochial schools, are somewhat more sym¬ 
pathetic to a position favoring an assortment of aids to all 
parochial schools, a position not unlike that taken by Roman 


35 in actual fact, Jews are not really enthusiastic about Hanukkah in the public 
schools. Hertzberg cites a Gallup poll taken in August, 1962, in which only one 
Jew in five saw merit in any religious celebration in the public schools. Supra 
note 15, at 142. 

36 Id. at 180 ff.; Weiner, The Case for the Timorous Jew: Reflections on Church 
and State in America , Midstream, December 1962, pp. 3-14. 

37 See Justice Douglas concurring in Engel v. Vitale, 370 U.S. 421, 437 (1962). 
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Catholics. Reform and Conservative Jews, as well as Jewish 
defense and community agencies, oppose those aids which will 
materially contribute to the strength of parochial school systems. 
They see the expansion of existing parochial systems and the pos¬ 
sible proliferation of new ones as a serious threat to the vitality 
of the public school system. Such developments would certainly 
not be inconsistent with the Catholic contention that the right 
to educate devolves upon the parent. 

Here again we return to an issue with which this essay began, 
that of Jewish apprehension concerning the place of Jews in an 
officially Christian society. For this reason Jews look to the 
public school to find the common meeting ground on which all 
can meet in equality under official auspices. And for this reason 
they oppose public aid to private school systems with its inherent 
debilitating effect on the public school. 

Starting with these premises, Jews object to the so-called “child 
benefit” theory when used to justify educational aids to students 
attending parochial schools. Public support of programs that aid 
the child as such, and not as a pupil, are generally accepted by 
Jews. There is little or no opposition to publicly financed medical 
care and other general welfare programs. But there is much 
opposition to programs that materially strengthen parochial edu¬ 
cation, such as textbook and transportation assistances, which 
Jewish sentiment regards as aids to the school system rather than 
the child. 38 Of course, the child does benefit, but we would insist 
that it is not the business of government to subsidize directly or 
indirectly a school system whose entire curriculum and manage¬ 
ment is not subject to public control. It is granted that parents 
have a right to forego the free public school system because of 
its real or imagined inadequacies, but this decision is inherently 
private and entitles the parent to no support from the public 

38 Pfeffer, op. cit. supra note 10, at 472 ff.; also Pfeffer, op. cit. supra note 7, 
at 90 ff. For a full discussion of the issue of bus transportation and the parochial 
school from the point of view of a school administrator opposing such aid, see 
Powell, The School Bus Law (1960). For a discussion of the decision of the citizens 
of a Connecticut community to refuse bus transportation for parochial schools and 
the ensuing reaction, see Powell, Busses and Ballots: Public Transportation to 
Catholic Schools , Background Reports, January 1963 (National Conference of 
Christians and Jews). 
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domain. For many years, I have sent my own children to private, 
non-parochial schools. There are public schools available to 
which I could have sent them. I chose not to do so. I do not 
expect public funds to be used to support my educational 
preferences. Parochial school parents have, for very different 
reasons, elected to send their children to another type of private 
school. They are no more entitled to public support for their 
private choice than I am for mine. 

Related to the “child benefit” theory is the problem posed by 
Catholics of “double taxation.” It is claimed that the Catholic 
parent is burdened by the necessity of supporting both the public 
school system and his own parochial school system. This argument 
assumes that both systems have the same status. I have cited my 
own personal decision to send my children to private schools 
because of its relevance to both the “child benefit” theory and 
the “double taxation” argument. I do not see how I am taxed 
doubly because I elected to reject the system which the city of 
Pittsburgh offers me and chose another method of educating my 
children. The city of Pittsburgh has an obligation to offer my 
children educational facilities. I have an obligation as a taxpayer 
to pay my share of the cost of these facilities. My obligations as 
a taxpayer do not cease when I elect an alternative for my chil¬ 
dren. I fail to see how multiplication changes the problem. 
Parochial schools are private schools. They are in significant 
areas not subject to public control. They are the result of millions 
of private decisions. It is agreed that every parent has the right 
to educate his own child. It is not, however, the duty of the state 
to subsidize every such decision. Public funds must only be 
available for use in publicly controlled educational institutions. 
In the case of both book assistance and bus transportation, public 
assistance materially reduces the burden Catholic parents must 
meet in effectuating their private decisions, while unnecessarily 
adding to the burden of the public. Although I have stated this 
reaction in personal terms, there is very good reason to believe it 
approximates the Jewish consensus on the issue. 

As to the widespread Jewish mistrust of released time and 
shared time, this too stems from apprehension over any move in 
the direction of fragmenting the common meeting ground of the 
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public school. I must again repeat that the Jewish attitude stems 
neither from irreligion nor from an ultimate sympathy with 
secular humanism. Jews have long realized the necessity for a 
considerable measure of religious instruction for the proper edu¬ 
cation of the young. An elaborate system of Hebrew and religious 
schools holds classes every weekday afternoon, save Friday, as well 
as Sunday morning; but the Jewish community has never felt it 
necessary to seek a diminution of public school instruction to 
meet the needs of this after-school system. With this experience, 
Jewish leaders believe that where the urgency of religious instruc¬ 
tion is recognized, parents will be willing to provide for it after 
school rather than at the expense of school time. 

To a large extent my assessment of Jewish views on these 
matters is impressionistic. It is strongly supported by the official 
positions and statements of the various Jewish agencies, although 
the question may remain in the minds of some whether these 
organizations accurately reflect the Jewish consensus. Unfortu¬ 
nately precise samplings have never been taken on the question 
of church-state relations. Nevertheless, after repeated participation 
in rabbinic conferences and conventions, as well as in interfaith 
dialogue groups, it becomes clear that Jewish sentiment tends to 
be as I have indicated. Such experience affirms Rabbi Arthur 
Hertzberg’s comments in Commentary and their enlarged version 
in The Outbursts That Await Us as expressions of the Jewish con¬ 
sensus. 39 This is also true of the perspectives enunciated by Rabbi 
Seymour Cohen, vice-president of the Synagogue Council of 
America, in his recent article, “Religious Freedom and the Con¬ 
stitution” in Conservative Judaism , 40 There is an identifiable 
Jewish position on the issue. 

On the other hand non-Jewish participants in the dialogue 
would do well to understand that Rabbi Seymour Siegel, in spite 
of the very high esteem felt for him by his colleagues, represents 
a point of view held by only a very small Jewish minority. Rabbi 
Siegel asks rhetorically: 


39 Hertzberg, supra note 1, at 277-88; also Hertzberg, supra note 15, at 121-81. 

40 Cohen, Religious Freedom and the Constitution, Conservative Judaism, Spring- 
Summer 1963, pp. 13-38. 
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Why have Jews been so reluctant to accept the simple prop¬ 
osition that Government and Religion should cooperate 
with each other and that absolutist demands for exegesis of 
the Constitution, like literalistic exegesis of biblical verses, 
really perverts the intent of the Constitution? Why have we 
risked being identified with the anti-religious forces in the 
community in order to bring about the ends which we seek? 41 

In thus posing the issue. Rabbi Siegel admits the extremely 
limited support his position has in Jewish circles. I believe he 
does his community unwittingly a very real disservice by the way 
he has formulated the problem. Unfortunately, it comes all too 
close to a restatement of the highly controversial editorial which 
appeared in America immediately after the Supreme Court decision 
in the Regents’ Prayer case. 42 Although Rabbi Siegel does not, 
nor do I believe he could, identify “the anti-religious forces in 
the community,” his words do have the effect of interpreting 
demonologically those who favor the widest possible separation 
of the political and the religious orders. Furthermore, when Rabbi 
Siegel uses the word “risk” to describe the activities of Jews who 
seek through legal and constitutional means to secure court 
clarification of the issues, he unwittingly implies that Jews are 
second-class citizens who are not likely to receive equal justice 
under law. This is a rehearsal of the complaint of the America 
editorial. If a minority has no resort to the courts and to other 
legal facilities, what resort does it possess? By the same logic, the 
Negro community ought always to remember its minority status 
and avoid risking the displeasure of the white community, espe¬ 
cially in the South, by resorting to the courts and the other some¬ 
what spectacular methods it has developed in order to foster its 
claims. 

Fundamentally, America has been faced with a crisis arising 
out of the conflict between law and personal inclination, at least 
since the historic decision of the Supreme Court to reject the con¬ 
stitutionality of “separate but equal” facilities for Negroes. Laws 

41 Siegel, Church and State , Conservative Judaism, Spring-Summer 1963, pp. 1-13 
(italics added). For a more balanced view by a Jewish leader who favors compromise 
on the church-state issue, see Weiner, supra note 36; but see Pfeffer, Counterreflec¬ 
tions on Church and State , Midstream, December 1962, pp. 15-23. 

42 America, September 1, 1962. 
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are easy to obey when they accord with our inclinations. To assure 
all men that they are created equal is not overly difficult when 
all belong to a homogeneous religious and ethnic community, 
such as existed in America in the time of the Revolutionary War. 
The achievement of genuine equality of condition would be far 
more significant in today’s America. In any event, it is absolutely 
certain that the decisions of the courts, no matter how distasteful, 
must be respected and obeyed. The tension between legal ideal 
and concrete human limitation links the twin crises of American 
life, the racial and the religious. 

One of the encouraging aspects of the problem is the vast dif¬ 
ference between the reaction of the public and responsible church 
leaders to the Regents’ Prayer decision of 1962 43 and the Bible- 
reading decision of 1963. 44 The bitterness of the public reaction 
to the Regents’ Prayer decision, with strong overtones of anti- 
Semitism, was significantly diminished by the generally responsible 
way in which all parties accepted the Bible-reading decision. 45 

America represents a new experiment for Jews. It offers the 
promise of an equality of condition which Jews have never known, 
even in the most advanced European nations. Like every human 
ideal, this promise cannot be extricated from the human context 
in which it is offered. The ideals implicit in law can never entirely 
be fulfilled. At best, they can be reasonably approximated. Jews 
do not really expect that the separation of the religious and 
political orders will ever be completely achieved. This would be 
possible only if the human beings who constitute the raw material 
of both orders were capable of an almost schizophrenic act of 
self-division. The absolute application of logic to human affairs 


48 Engel v. Vitale, 370 U.S. 421 (1962). 

44 Schempp v. School District of Abington Township, Pennsylvania, 374 U.S. 
203 (1963). 

45 See The Dialogue, July 1963 (National Conference of Christians and Jews). 
This bulletin summarizes the Supreme Court decision and the reactions to it. One 
reaction not recorded was that of the highly influential Rabbi Menachem M. 
Schneerson, the leader of the Lubavitcher Hasidic Sect, who denounced the decision. 
N.Y. Times, Nov. 27, 1962, p. 25. (I know of few, if any, sources more useful 
or fair in the area of church-state problems than the several issues of The Dialogue 
and Background Reports, both published by the National Conference of Christians 
and Jews.) 
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leads not to justice but to murder, as the terror of the French 
Revolution and the rational terror of communism and nazism 
demonstrate. 46 Nevertheless, historical Jewish experience has 
taught us that the ideal of a government neutral in religious mat¬ 
ters offers the only hope for equality of condition for all men in a 
multi-ethnic and multi-religious community. Historical experi¬ 
ence has also taught us that nothing is gained by the failure of 
the Jew to seek his rights under law when and where it is pos¬ 
sible so to do. Finally, Jews are absolutely convinced that the 
decisions of our courts must be obeyed and respected. No insight 
is as deeply or as persistently present in Judaism as the conviction 
that society is radically imperiled when men assert a priority of 
personal inclination over the majesty of the law, for in Judaism 
God Himself is the Bestower and Teacher of the Law. 


46 This insight is especially well developed by Albert Camus in the chapter en¬ 
titled “State Terrorism and Rational Terror” in The Rebel 156 (Bower transl. 1953). 
For a Jewish statement of the need to consider the human material over against 
a murderous logic, see Hertzberg, supra note 15, at 177. 
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PUBLIC FUNDS FOR RELIGIOUS EDUCATION: 
CANADA, ENGLAND, AND THE NETHERLANDS 


As in other areas of public policy, the current issue of state aid 
for religious groups to carry on educational activities can be 
illuminated by a comparative study of the experience in other 
countries. Nations could be selected for study in which the 
relations of the state to religious education range from the absence 
of any tax support for the educational programs of organized 
religious groups to instances where the state and a religious body 
or bodies are close partners in the educational enterprise. Canada, 
England, and the Netherlands have been chosen for this study 
because they are Western democracies which make public funds 
available for the teaching of religion or for assisting religious 
groups to carry on educational activities. 

The present arrangements found in the three countries under 
special consideration can be best understood in terms of historical 
background. In each case, therefore, I shall treat briefly the 
history. There will then follow a concise description of practice. 
Finally, I shall attempt an assessment of the situation found, of 
the attitudes of different parties toward the situation, and of the 
problems associated with the “solution.” 

Theodore L. Reller is Dean of the School of Education, The University of Cali¬ 
fornia at Berkeley. This paper was delivered at an Institute of the Project on 
Religious Freedom and Public Affairs of the National Conference of Christians 
and Jews held at Purdue University in 1963 and entitled “Religion and the Schools.” 
It will also be published as part of a collection of the papers delivered at the 
Institute. 
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Before turning to a consideration of the countries, I wish to 
say a word by way of definition. It must be noted that many of 
the sectarian schools which I shall be discussing are both “reli¬ 
gious” and in an important sense “public.” They are “public” in 
that they may operate in many ways as the other public schools do 
with reference to curriculum, teacher certification, local board 
control, and finance. They may be controlled by statutes similar 
to those which apply to other public schools. They range widely 
in the emphasis upon denominationalism and religion. In some 
cases most of the teachers are appointed by the public authority 
without consulting the religious body and without reference to 
the religion of the teacher. In other instances they are definitely 
parochial schools, taught by members of religious orders, with 
great attention and extended periods of time devoted to the 
particular religion. In some instances they are controlled by the 
clergy and in others by lay boards which deliberately avoid clerical 
influence. There are thus widely varying arrangements in terms 
of control—control by the religious group or clergy as well as 
control by the governmental authorities. Important historical, 
philosophical, and political factors are behind this variety. Many 
of the details of the varied arrangements and of the forces which 
produced them must go unmentioned in this brief presentation. 

Canada 

The British North America Act of 1867 placed responsi¬ 
bility for education and laws pertaining to education upon the 
provinces. Further, Section 93 of the Act provided: “Nothing 
in any such law shall prejudicially affect any Right or Privilege 
with respect to Denominational Schools which any class of persons 
have by law in the Province at the Union.” 1 There have been 
many bitter controversies regarding the interpretation or mean¬ 
ing of this section. They have extended over a long period of 
years and have occurred in a number of the provinces. 

The North America Act was a compromise through which a 
union was effected. Section 93 was probably essential if the union 


i Cited in Phillips, The Development of Education in Canada 316 (1957). 
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was to be established, for without it Quebec with its Franco- 
Catholic orientation and perhaps other areas would have been 
unwilling to join. The question of education concerned both 
language and religion; these two matters were highly interrelated. 

Perhaps the most striking fact regarding religion and education 
in Canada is the wide variety of practices found in the different 
provinces. Insofar as public financial aid to religious education 
is concerned, the range is from the provision of no public financial 
aid to religious schools to no public financial aid to any schools 
but religious ones. Thus, the solutions effected extend from one 
end of the continuum to the other insofar as public funds and 
religious schools are concerned. It should be noted that inde¬ 
pendent schools which receive no public financial aid also exist, 
though they provide for a relatively small per cent of the popu¬ 
lation. Two-thirds of the private school enrolment in Canada is 
in Quebec, where roughly 10 per cent of the children attend in¬ 
dependent schools. In the other provinces only between 2 and 
3 per cent attend independent schools. 

The current situation may be summarized by classifying the 
different arrangements in six categories. 2 First, there are the 
provinces that give no aid to church schools. This is the situation 
in British Columbia and Manitoba. It has been the policy in 
British Columbia since it entered the Confederation. Manitoba 
was the seat of a series of bitter controversies in the 1890’s follow¬ 
ing a change from a system of publicly aided denominational 
school committees to a public school system with no aid to 
denominational schools. 

A second type of arrangement affords partial support to ele¬ 
mentary church schools. This is the situation in Ontario and 
Saskatchewan. In Ontario the individual taxpayer determines the 
destination of his taxes. Taxes on utilities and corporations go 
quite largely to the public schools. In Saskatchewan the destina¬ 
tion of the tax is determined by the payer’s religious affiliation. 
Taxes paid by corporations are usually divided in somewhat the 
same proportion as other taxes are divided. In Ontario the 


2 For another description see Arricale, Varieties of Church-State Relations in 
Canadian Education , 7 Comparative Education Review 36-42 (1963). 
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province subsidizes the denominational school to make up in 
part for the limited local taxes received. In Saskatchewan the 
central authority exercises large control over denominational 
schools aided by the province. They must follow the same cur¬ 
riculum and textbooks as the public schools and can devote only 
one half-hour a day to religious instruction, the same amount of 
time as the public schools devote to the study of religion. 

A third kind of arrangement which is found only in Alberta 
involves partial support of elementary and secondary church 
schools. Laws regarding taxes and controls regarding curriculum 
are similar to those of Saskatchewan. 

Fourth, there are provinces that provide indirect support of 
parochial schools. This arrangement is found in Nova Scotia, 
New Brunswick, and Prince Edward Island. This support is not 
provided pursuant to statutory authorization. In fact, in New 
Brunswick, for example, the governing law states that all schools 
conducted under the Act shall be non-sectarian. Aid is provided 
through “gentlemen’s agreements” made by the provincial au¬ 
thority, private religious bodies, and local education authorities. 
It is based largely upon long tradition and administrative prac¬ 
tice. There is some question regarding the legality of some of 
the arrangements which are made. While practices vary from 
community to community, a rather widespread arrangement is 
that “the public school trustees . . . rent school rooms or the 
entire building of denominational schools [and] appoint as 
teachers those recommended by the owners of the rooms. . . .” s 
“In effect, these schools are parochial schools which are publicly 
supported and controlled.” 3 4 Presumably all religious groups can 
obtain these privileges. While these arrangements have resulted 
in some bitter controversies, the relatively small number of con¬ 
flicts is remarkable. Perhaps a part of the explanation is that the 
population tends to be distributed geographically along religious 
lines. 

Another arrangement is the fourfold denominational system of 
public education found in Newfoundland. These systems are 


3 Phillips, op, cit, supra note 1, at 324. 

4 Arricale, supra note 2, at 39. 
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Church of England, Roman Catholic, United Church, and Sal¬ 
vation Army. Educational policy is determined by the Education 
Council, which is composed of the Minister and Deputy Minister 
of Education along with the four superintendents of the denomi¬ 
national school systems. The four superintendents are nominated 
by the churches and appointed by the government. Local boards 
of education for each denomination are appointed by the govern¬ 
ment on recommendation of each superintendent. One member 
of the local board must be the senior clergyman or other officer 
of the denomination in the district. Districts of different denomi¬ 
nations may contain and serve the same geographic area. The 
provincial funds are divided on a “non-discriminatory basis.” 
At the local level there are some tax problems related to fitting 
the denominational school districts into the municipalities. There 
are a few small schools controlled directly by the Provincial De¬ 
partment which do not belong to the recognized denominational 
systems. In addition, there are some amalgamated or common 
school districts provided to serve children from two or more 
denominations. They enrol approximately 8 per cent of the 
children of the province. 

The sixth and final arrangement is the Catholic and Protestant 
systems of Quebec. Policy-making is in the hands of the Catholic 
and Protestant Committees of the Council of Education (which 
rarely meet). The rate payer decides to which system he wishes 
to pay taxes. Taxes paid by corporations are divided on the basis 
of school enrolment. One difficulty has been the education of 
Jewish children. Court cases and statutory enactments have pro¬ 
vided for their attendance at the Protestant schools with exemp¬ 
tion from religious education. But no opportunity has been given 
to the Jewish community to serve on the boards of education. In 
1930 it was given the opportunity of establishing a third system. 
It has not done so, however, but rather has chosen to continue to 
be associated with the Protestant system. In recent years there 
has also been a growing desire for change from “domination [of 
schools] by the Catholic church and clergy” to a greater role for 
laymen in the Catholic system and for the establishment of a non¬ 
confessional, neutral school system alongside the confessional 
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system. 8 Catholic forces appear to be divided over this question. 
Magnuson, after analyzing the issue, states it as his opinion that 
“clerical dominance and influence will continue to be a charac¬ 
teristic feature of the school system in the province.” 5 6 There 
appears to be little interest in separation of church and state in 
the French or United States sense. 

The picture, then, of public support of religious schools in the 
provinces of Canada is one of many contrasts. In two provinces 
there is no public financial aid for denominational schools. On 
the other hand, in two other provinces there is little or no provi¬ 
sion for non-denominational schools, though children whose 
parents do not wish to have them receive denominational instruc¬ 
tion may withdraw them during the periods of religious teaching. 
Six provinces extend large financial support to denominational 
schools; however, in some of these there is little encouragement 
to establish such schools. The extent to which the various prov¬ 
inces exercise control over religious schools receiving aid varies 
widely. In some provinces there appears to be little control while 
in others it is so thorough that it discourages denominations from 
establishing schools. 

The future in Canada regarding this question of public finan¬ 
cial aid to religious schools is unclear. There are demands for in¬ 
creased aid but there are also strong forces opposing such aid and 
seeking non-denominational schools for parents who wish them 
in the provinces that make no such provision. There can be little 
question but that the dual system of Quebec has made it possible 
for two cultures with rather different aims and practices to exist 
side by side with relatively minor contact one with the other. 
This can be regarded favorably, as it is by some—or unfavorably, 
as it is by others. Similarly, the close co-operation of church and 
state found in some provinces may be regarded as desirable or 
undesirable depending on one’s religious and philosophical 
inclinations. 


5 Chapin, Quebec*s Revolt against the Catholic Schools, Harper’s, July 1961, pp. 
53-57; Gzowski, Cardinal and His Church in a Year of Conflict, Maclean’s Maga¬ 
zine, July 14, 1962, pp. 39-41. 

6 Magnuson, Secular Trends in French Canadian Education, 7 Comparative Edu¬ 
cation Review 46 (1963). 



176 RELIGION AND THE PUBLIC ORDER 


[1963 


A growing industrialization and secularism will tend to chal¬ 
lenge the denominational school system. When people are more 
mobile and live in less segregated communities, they may be less 
satisfied with segregated schools. On the other hand, the “threat” 
to individuals and groups that may be felt as they leave their 
segregated communities may cause many to seek security through 
even greater segregation in matters such as education. A further 
question is whether the increasing recognition of the vital role 
played by education in national development may prompt the 
province to become increasingly the senior partner where there 
is a church-province partnership. It is already clearly in charge 
of education in some of the provinces; but in others it now plays 
a much less vigorous role. 

England 

While schools have existed in England for twelve or 
thirteen centuries it is only in the last half-century that the state 
has had a single central body exercising control over education. 
In the prior centuries the church was the educational body of 
greatest importance. It provided schools and licensed teachers and 
along with private foundations was the major educational force. 
During much of this period many English political leaders 
doubted that the state should have any concern with education. 
As J. S. Mill had said, “A general State education is a mere con¬ 
trivance for moulding people to be exactly like one another.” 7 

Prior to 1833 the state and its political subdivisions made no 
contribution to the service of education. In 1833 Parliament 
voted £ 20,000 in aid of private subscriptions for the erection of 
schoolhouses and the education of the children of the poorer 
classes. This money was turned over to voluntary educational 
bodies. It was for elementary schools only. Similar grants con¬ 
tinued, and after 1851 small grants were made to encourage 
schools to provide instruction in science and technical matters. 
These grants were expanded during the century. 

The Act of 1870 created the first public agencies in England 

7 From Mill, On Liberty , quoted by Curtis & Boultwood, A Short History of 
Educational Ideas 309 (1953). 
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which had power to provide schools. This Act provided for the 
election of school boards in districts where no voluntary schools 
existed or where the provisions of voluntary elementary schools 
were inadequate. The school boards were to “fill the gaps” and 
had power to provide and maintain elementary schools out of 
public funds. This Act appeared unlikely to pass because of sec¬ 
tarian religious rivalries. But they were appeased by provision 
that in the boards’ schools no religious catechism or “religious 
formulary” which was distinctive of any particular denomination 
was to be taught. Thus, provision was made for a dual system of 
education in England, with the statutory and voluntary bodies 
sharing the responsibility for the provision of schools and edu¬ 
cational opportunities. This Act did not provide any aid to the 
voluntary schools from local taxes or rates. Grants to them con¬ 
tinued, however, from the central government. 

In the second half of the nineteenth century there was much 
concern about secondary education and a number of studies 
of the “public” and grammar schools. Provisions were not 
made for the development of secondary education by the state or 
local authorities, however, except in the case of some limited 
provisions for vocational education by some county and county 
borough councils after 1889. Further, considerable provisions of 
questionable legality were made by some of the school boards 
which provided programs to meet the needs of students who had 
completed the elementary programs which they were empowered 
to provide. 

The Education Act of 1902 is the foundation of the present 
system of education in England. Its more important provisions 
were: money from rates as well as national taxes was to be avail¬ 
able to voluntary schools; the school boards were to be abolished; 
and general purpose county and county borough councils were to 
be established as local authorities for education. These councils 
were empowered to provide secondary schools or to aid existing 
secondary schools. Thus, not until 1902 was public authority 
provided in England with power to establish secondary schools. 
The subsequent Education Acts of 1918 and 1944 modified, 
strengthened, and carried forward the broad provisions of the 
Education Act of 1902. These three Acts also dealt with the classi- 
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fication of voluntary schools and public financial aids to them. 
It is important to note that the voluntary schools are a part of the 
national system of education—they are not independent schools 
in the sense of being non-reliant on public subventions. 

In concluding this historical note, I wish to call attention to the 
fact that public provision of schools was not a part of English life 
prior to 1870 at the elementary level and prior to 1902 at the 
secondary level. Public education was thus built upon a voluntary 
structure which formerly had been considered adequate. 

At the present time the local education authorities (LEA), 
which consist of the counties and county boroughs, operate ele¬ 
mentary and secondary schools for a total of approximately 5.5 
million children out of a total of slightly over 7 million in schools. 
In these and in all publicly maintained schools the day is started 
with an act of corporate worship, and regular systematic instruc¬ 
tion in religion is given in accord with an “Agreed Syllabus.” 

Voluntary bodies provide approximately 10,000 schools for 1.5 
million children. Most of these bodies have religious affiliations. 
They are divided into voluntary controlled schools, voluntary 
aided schools, special agreement schools, and direct grant schools. 
In the case of voluntary controlled schools, the school premises 
remain the property of the body which provided them, but all 
costs (current and capital) are met by the local education author¬ 
ity. They accommodate over 0.5 million children. They are 
largely Church of England schools, since the Roman Catholic 
Church will not accept controlled status. The manag ing body of 
these schools is appointed two-thirds by the T EA and one-third 
by the foundation. Teachers are appointed by the LEA, but 
reserved teachers, those who will offer religious instruction 
beyond that offered in all schools in the country, are subject to 
the approval of the managing body. However, the head teacher 
of a controlled school may not be a reserved teacher. Religious 
instruction, in addition to that provided in all schools, may 
generally be given during not more than two school periods 
each week to children of parents who desire it. It may be 
denominational. 

For the voluntary aided schools the LEA meets all current 
expenses, but the providing body is responsible for part of the 
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cost of improvement, enlargement, or provision of new schools 
and for maintenance of the exteriors. In recent years, with the 
effort toward reorganization and development of secondary 
schools for all children over eleven years of age, there has been 
considerable controversy over the part of these costs which should 
be borne by the public. Until 1960 the division was 50-50. Since 
then, under certain circumstances grants are made up to 75 per 
cent of the cost. Almost 1 million children are in voluntary 
aided schools. Slightly over 50 per cent are Roman Catholic 
and somewhat under 50 per cent are Church of England. The 
managing body of these schools is appointed one-third by the 
LEA and two-thirds by church authorities. Teachers are appointed 
by the managers subject to the consent of the local education 
authority, which is not to be withheld except on educational 
grounds. A small percentage of the teachers are priests, brothers, 
and nuns but the vast majority are laymen. The managers have 
complete control of the religious education given. 

The degree of support is not satisfactory to all. Edmund King 
observes: 

The Catholic Community, and some (but not all) members 
of the Church of England, think this partial support is very 
unfair in view of the rising costs of building and reorganiza¬ 
tion. Yet over the years the proportion of denominational 
school costs (current and capital) paid by taxation must 
amount to not less than 90%, and may actually reach 95%. 8 

Special agreement schools accommodate fewer than 50,000 
students and operate under conditions similar to the voluntary 
aided schools. They are governed by agreements made prior to 
the Education Act of 1944. 

Direct grant schools are private secondary schools which are 
recognized and aided by the Ministry of Education. Most of 
them are non-sectarian foundations. To be aided they must have 
high standards, must not be conducted for profit, and must give 
at least 25 per cent of their places to children who pay no fees. 
In addition they may be required to permit the LEA to fill a 
quarter of the places upon payment of fees by the LEA. 


8 King, Other Schools and Ours 82 (1961). 
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In this discussion of current practice it is interesting to note 
that the aided schools range from strictly denominational schools 
to non-denominational. The extent of public and religious con¬ 
trol varies somewhat in relation to the extent to which the school 
depends upon public support. It is clear that “voluntary schools 
have been relieved of much of their financial burden. In return 
they have surrendered privileges. A bargain has been struck. . . .” 9 
The nature of the religious instruction ranges from the use of an 
agreed syllabus (used in all schools except strictly denominational 
ones) to whatever the managers provide in the denominational 
voluntary aided and special agreement schools. 

During the years since the establishment of public authorities 
with responsibility in the field of education a major shift has 
occurred in the percentage of schools operated by voluntary 
agencies and public authorities. In the second half of the nine¬ 
teenth century the voluntary agencies provided most of the 
schools, but schools under the school boards expanded rapidly, 
especially in the cities. At the beginning of this century three- 
fourths of the elementary schools and all of the secondary schools 
were voluntary. In 1938 the number of voluntary elementary 
schools and public ones was equal. By 1947 there were approxi¬ 
mately 16,500 public schools and 11,600 voluntary ones. In 1959 
there were nearly 20,000 public schools and under 11,000 volun¬ 
tary ones. Voluntary schools had not declined greatly in the 
century; but public schools had greatly increased in number. In 
considering these figures it is also important to note that public 
schools in general are larger than voluntary ones and conse¬ 
quently the two-thirds of the schools provided directly by the 
LEA enrolled approximately 80 per cent of the students. An¬ 
other 6 or 7 per cent were in voluntary controlled schools, i.e., in 
schools which had become substantially public schools. 

In assessing the English experience we should keep several fac¬ 
tors in mind. Education in England has been the responsibility 
of the church until recently. Only since 1870 have public authori¬ 
ties existed with power to provide elementary education and, 
since 1902, secondary education. Public education was developed 


# Armfelt, The Structure of English Education 88 (1955). 
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to “fill the gap.” Gradually public education came to be the 
major educational provision. The trend in this direction con¬ 
tinues. England is a nation of rather homogeneous people. For 
this among other reasons it can tolerate considerable diversity in 
education. Englishmen do not need to be produced through 
formal education. Also, since there has been an established church, 
the question of church-state relations is somewhat different from 
that which concerns many of the people in the United States. 

An interesting development is that many (perhaps most) reli¬ 
gious schools have become less denominational and more public 
in character as they have received public funds and accepted 
public control. At the same time, non-denominational religious 
instruction is required in all publicly provided schools. This 
pattern may give a clue to the relatively satisfactory “settlement” 
of the religious school issue that has been achieved in England. 
The issue generates little heat compared to that which charac¬ 
terized it in the early 1900’s. This is the result of a number of 
factors, such as growing secularization of the society and less 
emphasis upon religious differences; the incorporation of many 
of the religious schools into the national system with only minor 
differences remaining; the increasing demands for educational 
opportunities which have been provided in large part directly by 
the local public authorities. Despite these developments the 
future of these denominational tax-supported schools is still 
unclear. 10 

The Netherlands 

While England has had struggles over public financial aid 
to religious schools and Canada has had sharp skirmishes in a 
number of the provinces, these nations have been relatively fortu¬ 
nate compared to the Netherlands. Probably in no other country 
in the Western world has education been fought over so long and 
so bitterly. One hundred years of school strife have now been 
followed by a few decades of pacification. But the outcome is 
a notably segmented society. 


10 King, op . cit . supra note 8, at 81. 
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The Netherlands had known religious strife during the Refor¬ 
mation. The war for independence from Spain came incorrectly 
to be regarded by some people as a war between Calvinists and 
Catholics, and following it Catholics were at times regarded as 
not completely loyal. The power of the then established church, 
however, declined sharply prior to the Napoleonic occupation. 
The French Enlightenment had a profound effect upon the 
Netherlands, and during the occupation and following it the 
Dutch were not acutely conscious of their religious differences. 
Thus, in 1806 a state system of non-denominational schools was 
established and was apparently reasonably acceptable to various 
groups. 

In the 1830’s there was a sharp reaction to the French Enlighten¬ 
ment within the Dutch Reformed Church and a demand for a 
return to fundamental Calvinism and the uprooting of the liber¬ 
alism of the late eighteenth and early nineteenth centuries. The 
Re-reformed Church was a result. It played a major role in the 
development of the present educational organization. This reli¬ 
gious “right-wing” had the support of the poor, less well educated 
farmers and working people in a movement that sought the right 
for each “to live within his own circle.” One of the main objec¬ 
tives of the movement was that children should not be exposed 
to teachers and ideas which were not “of their own circle.” This 
meant that schools should not be public; for public schools would 
not teach from a sectarian point of view which would offend 
others, and as a result parents could not (as they should) educate 
their children with their own view of life. 11 

At the beginning of the school struggle right-wing Calvinists 
and Catholics were extremely suspicious and distrustful of each 
other. By the end of the century, however, they had joined 
forces in the educational struggle. Both believed the state should 
be only an auxiliary to the parents in education. Both favored 
public financing of religious schools rather than a system of 
public schools. 

The school strife pertained to many issues. The right-wing 


ll Wielenga, The “Christian" Schools of the Netherlands, The Yearbook of Edu¬ 
cation 217-18 (1958). 
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Calvinists wanted more religion in the schools and the Catholics 
wanted none of the type favored by the Calvinists. Both groups 
opposed compulsory attendance laws and free schooling, since 
they regarded these developments as unfair to their own schools. 
They joined forces to drive the state out of education, objecting 
bitterly to the provision in the Constitution which states: “Public 
education is the constant concern of the government.” During the 
struggle the educational issue was the most important question 
before the people. Ginsburg notes that “villages barely able to 
support one elementary school somehow managed to finance three, 
four or even five one-room schoolhouses—schools which catered 
to Catholics, very orthodox Protestants, less orthodox Protestants, 
socialistically inclined anti-clericals, and liberal anti-clericals.” 12 
Thousands of children were kept out of school for long periods 
as a protest against the lack of funds for denominational schools. 
The school struggle was probably the major factor in the develop¬ 
ment of political parties along strict religious lines in the Nether¬ 
lands. These parties still are most influential ones, and in the 
view of many of the Dutch, as a result, decisions are made much 
too often on the basis of religious lines even when they have little 
or no bearing. 

The major result of the school wars, in addition to the pacifica¬ 
tion, was verzuiling 13 —a prominent, complex characteristic of 
Dutch society which is difficult to describe. An extensive quota¬ 
tion from a chapter of mine in Comparative Educational Adminis¬ 
tration will give some understanding of the ramifications of this 
phenomenon: 

The Dutch speak of the society as being divided into 
zuilen (which can be translated as “pillars” or “segments”). 
These are not castes, for in each zuil a rather complete range 
of economic levels is found. Although unlike apartheid, in 
that no ethnic question is involved, it may have some of the 
same roots. It relates to many phases of life; the zuil the indi¬ 
vidual is in determines many, perhaps most, of his relation¬ 
ships and activities. 

12 Ginsburg, The Struggle for the Control of Primary Education in the Nether¬ 
lands, 1848-1917 (doctoral dissertation, Yale University, 1952), p. 3. 

13 For the most extended treatment of verzuiling see Maandblad van de Partij 
van de Arbeid, Verzuiling, Socialisme en Democratie, January, 1957. 
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There are three main zuilen, the Roman Catholic, the Prot¬ 
estant, and the neutral. The original base of the zuilen was 
religion, but they have extended into so many aspects of life 
that they are not comparable to denominationalism as it is 
known in most other societies. It is, to a notable degree, the 
organization of a large number of non-religious activities on 
a denominational basis. 

The Catholic zuil is the most sharply defined, partly be¬ 
cause it is less fragmented than the Protestant group and less 
related to the neutrals, but also because of the position of the 
priest in the society. The Protestant zuil is most marked in 
the case of the Calvinists who left the Dutch Reformed 
Church during the nineteenth century and sought a more 
fundamentalist position. It also contains many of the Dutch 
Reformed who in some communities are a separate zuil. The 
Dutch Reformed one, however, also contains some members 
who, for example, vote with the neutrals and send their chil¬ 
dren to a neutral school. This would rarely be true of Cath¬ 
olics or right-wing Calvinists. The neutral zuil is composed 
of socialists and liberals who in many instances are agnostics. 
It also includes members of minor religious sects. Although 
not joined together by denomination, the neutrals have taken 
on some of the rigidities which characterize the other groups, 
in effect thus also becoming a distinct segment of the society. 

The development of verzuiling is based on a number of 
motives. Banning notes the following: the seeking of “demo¬ 
cratic rights” developed during the struggle for denomina¬ 
tional schools; the protection of members “against the danger 
of spiritual contamination with other ideas and other beliefs”; 
“emancipation,” i.e., a group which feels it has been dis¬ 
criminated against tends to “seek its strength in isolation”; 
and the urge to achieve greater influence with each faction 
seeing the “principle of organization on the basis of religious 
affiliation as a means of strengthening its own political and 
social power .” 14 

The zuil determines for one the school he will attend, the 
publicly financed (public or private) library which he will use, 
the radio programs he listens to, the newspaper he reads, the 
political party to which he belongs and for which he votes, 
the tennis or sports club he may join, the travel association 
of which he is a member, the labor union or teachers associa- 


14 Banning, The Co-existent Steeples , 1 Delta 71 (1958-59). [Footnotes in the 
quoted material have been renumbered to conform to the footnotes in the main 
body of the text.] 
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tion to which he belongs, the hospital he uses, the doctor and 
nurse who care for him, the cross (Red, Blue, Yellow, Green) 
society to which he belongs and contributes, the store in 
which he makes his purchases, his eligibility for land in the 
new polder areas, whether he may be appointed to certain 
public positions (for in practice each zuil may be “entitled” 
to a proportion of the total), the private agency from which 
he receives his public unemployment benefits. It also deter¬ 
mines his eligibility for appointment to a large number of 
positions in publicly financed private schools, hospitals, health 
agencies, and so forth. For appointment in these a religious 
test is widely and rigidly applied. The extension of zuilen 
into all of these phases of life results in the individual's being 
enmeshed in them. He cannot readily shift in any matter, 
for he would not belong or be accepted in another zuil . More¬ 
over, his deviationism could, and probably would, subject him 
to reprimand or censorship in his own. Thus, instead of an 
expression of liberty, the system readily becomes the reverse. 
It denies men the opportunity to associate with men of other 
zuilen and keeps alive a great deal of suspicion of others, even 
causing many Catholics and Calvinists to feel that it is sinful 16 
to have friends among those in other zuilen . 

The extent of segmentation, its rigidity, and the power it 
holds, of course, varies from one group to another, from one 
activity to another, and from one section of the country to 
another. Obviously, violation of the zuil control over radio 
listening is easier than over the school one attends, the doctor 
he consults, or the library he uses. 

In recent years there has been a growing concern among 
sociologists and other groups regarding this system. It is 
pointed out that as a result of it the government and the 
nation remain weak (the prime minister can never speak for 
more than the one third of the people who are found in his 
party: “a nation is not an aggregate of a number of denom¬ 
inational groups,” “segmentation destroys the fabric of the 
national community ”); 16 appointments are made on a reli¬ 
gious basis; political convictions must coincide with religious 
divisions; state decisions on many matters are made more 
directly in light of the benefits to the zuilen than to the state; 
in schools there is no discussion of controversial issues or 
understanding of various points of view; waste in use of per¬ 


is Wilson, Dutch Schools and Religious Segmentation , 3 Comparative Educa¬ 
tional Review 20 (1959). 

16 Banning, supra note 14, at 71. 
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sonnel of a wide variety of types (medical, nursing, teaching) 
is great; membership in a religious group involves “obligatory 
membership in denominational organizations engaged in non¬ 
religious activities”; church leaders direct the political activi¬ 
ties of members; feelings of exclusiveness and “un-Christian” 
attitudes develop which hold that each group should be con¬ 
cerned with its own and not “walk in the midst of mankind.” 
Some students of the problem believe that modern urban 
industrial and commercial forces will eventually break its 
most undesirable features. They believe it cannot continue to 
be so powerful as men associate more widely with others in 
modern commercial and industrial enterprises. 

Among Catholics, Protestants, and neutrals there is a 
limited revolt against the system and a call for a rediscovery 
of human personality, the elimination of segmentation and 
disunity, the seeking of “the ideal of a national community 
in which each member will be conscious of his responsibility 
toward others.” 17 Others do not believe the system is under 
serious attack, but rather that it grows stronger. There is 
agreement, however, that the organization of education into 
three main school systems is its most potent bulwark and that 
this will be the last of its many elements to be changed if it 
becomes less restrictive and less powerful. In matters of educa¬ 
tion separation by zuilen goes relatively unchallenged; in fact, 
it increases its reign. Thus, the dikes in the mental life of the 
Dutch are made secure. 18 

The current arrangement regarding financial aid to private 
schools is similar to that established by the Act of 1920. In 
general it aims to provide “equality” between private and the 
public (municipal) schools. Since 1920 the provisions made for 
elementary schools have been extended substantially to infant 
schools and secondary schools. Provisions also exist for aid to 
private vocational and technical schools and to teacher-training 
colleges. Some detail regarding the elementary school situation 
is found in the work already quoted from: 

Public elementary education is organized and provided by 
the municipalities, of which there are approximately 1,000 in 
The Netherlands. The municipality hires the teachers for 

17 Id. at 72. 

18 Heller and Morphet, Comparative Educational Administration 80-82 (Engle¬ 
wood Cliffs, N. J.: Prentice-Hall, Inc., 1962). 
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these schools in consultation with the State Inspector for the 
area. It also adopts the curriculum in accord with specifica¬ 
tions of the law and in agreement with the inspector. On the 
basis of standards set by the state, full reimbursement for 
salaries of teachers authorized by law is paid by the state. 
Salaries permitted to be paid to all teachers according to 
level of school are fixed by the State. The municipality bears 
the cost of school building provision and of certain other 
operating costs, though some reimbursement is received for 
operating costs. 

Voluntary schools are on the same basis as the public 
schools. The state pays the salaries of the teachers, which must 
be the same as in the public schools; they may not be supple¬ 
mented. In municipalities of over 100,000 population a volun¬ 
tary school can be established by any group (religious or 
other) which has 125 pupils; in smaller communities, 50 
pupils. For extended elementary schools the required num¬ 
bers are 61 and 24, respectively. The municipality must pro¬ 
vide the building for any such group and for operating costs. 
Operating costs must be provided at a rate at least equivalent 
to expenditures in the public schools. The group sponsoring 
the voluntary school must deposit a sum of 15 per cent of the 
costs of construction as a guarantee that it will use the facility. 
This is repaid with interest after 20 years if the need for the 
school is established. If the private school owns the building, 
the municipality must pay an annual rental to the private 
school for the use of the buildings. The voluntary school 
formulates its curriculum in accord with the specifications of 
law and the concurrence of the Inspector. The teachers are 
selected by the school, but they must meet the same technical 
qualifications as teachers in the public schools. The private 
school may employ more teachers than those provided out of 
state funds, although they do not do this to any great extent. 
Legislation has recently been proposed to deny them this 
right, since it interferes with “equality/' giving them an 
advantage over the public schools. 

As a result of the system of subsidies, a great expansion of 
private schools has resulted. In 1850, of students enrolled in 
the primary schools 77 per cent were found in public schools 
and 23 per cent in private schools. In 1900, 69 per cent were 
enrolled in public and 31 per cent in private schools. By 1958, 
however, 28 per cent were enrolled in public schools and 72 
per cent in private schools. Of those in the private schools, 27 
per cent were in Protestant schools, 43 per cent in Roman 
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Catholic, and 2 per cent in “neutral” or non-denominational 
schools. 19 

The denominational school system has resulted in relative 
peace. While neutrals are unhappy, they have not engaged in 
major strikes, and the religious groups appear to be relatively 
satisfied. A general view is that the school struggle was so long 
and so bitter that peace is better even though it has produced a 
highly segmented society. The denominational school system 
has of course reinforced development of verzuiling. Some leaders 
in the society speak of it as the major “curse” of the country and 
earnestly hope it may go away. Through it the Dutch have built 
three peoples out of one—quite a contrast to what we have been 
trying to do, perhaps somewhat less successfully, in building one 
people out of many. 

From the point of view of the secularist, the pursuit of 
equality has not been completed. Over 300 of the munic¬ 
ipalities maintain no neutral school. Control of the mu¬ 
nicipal councils by the religious parties at times makes the 
securing of a neutral school difficult—though it cannot be denied 
legally and the central government insists that the provision be 
made when a given number of children wish to attend. Further, 
while the law provides that the private school shall receive from 
the municipality an amount equivalent to that spent on the public 
school for special teachers, equipment, materials of instruction, 
and other matters, this is not applied in reverse. Since public or 
neutral schools must accept all children who apply, while the 
private schools may employ additional teachers whom they pay 
and may select students from those who apply, class size in neutral 
schools may be larger than in public schools. In Amsterdam, for 
example, in the years 1933 through 1954, class size in the public 
elementary schools was larger in twenty of the twenty-two years, 
ranging up to a difference of 8.5 pupils. 20 In the two years in 
which the class size was larger in the private schools the difference 
was 0.4 and 0.2. Thus the formula apparently greatly favored the 
private schools. The Ministry of Education has been aware of this 
and has suggested that it be corrected. 

19 Id . at 83-84. 

20 2 JAARVERSLAG VAN AMSTERDAM, 1954, p. 33. 
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The pursuit of equality has resulted in standardization and 
uniformity and in lack of initiative by public and private schools 
and by the municipalities. 21 Public schools find it difficult to move 
because the municipality constantly notes that anything done 
for any public school must also be provided in all private schools 
upon request. Private schools are apparently rather satisfied. The 
government has rigid control of the curriculum and has not 
sought to change this—perhaps in part because of the large 
number of small schools operated by various bodies. 

There are many small schools and as a consequence facilities 
and programs are quite limited. What is provided for one must 
be for another. For example, in Amsterdam in 1954 there were 
62 extended elementary schools (providing education for the 
group aged 12 to 15 or 16 years who are not admitted to the 
academic secondary schools but who wish to prepare for business 
careers, for entrance to the teacher-training colleges, schools of 
nursing, etc.) with an average enrolment of 217. These schools 
could not have a library, gymnasium, various special rooms, or 
other facilities most people would regard as essential for effective 
education of this group. Again in 1957 there were 93 teacher¬ 
training colleges in the country with an average enrolment 
of 184. 

Because of the limited perspectives of the denominational 
school social sciences are taught inadequately. Each religious 
school system teaches the facts of history strictly from its own 
view. There is practically no co-operation among teachers or 
schools of different groups in the development of common un¬ 
derstanding. Each lives “within its own circle.” It is agreed that 
when teachers of different schools meet, they will not discuss 
matters of substance but only technical matters (salaries, tech¬ 
nical aids). 

Conclusions 

I undertook this review of practices in the hope that I 
might find a model or models of practice which might be recom- 


21 Idenburg, Democracy and Education in the Netherlands, 2 Delta 15-17 (1960). 



190 RELIGION AND THE PUBLIC ORDER 


[1963 


mended for serious consideration to meet the current demands 
in the United States for government support of parochial schools. 
I have not found such models. The historical background of this 
problem in the countries considered is very different from the 
background in the United States. All three of these societies are 
composed of far less religiously diverse and heterogeneous peo¬ 
ple than is the United States. The existing governmental 
situations (constitutions and statutes) are different. The tradi¬ 
tions of the societies, especially with regard to relations of church 
and state, are markedly different. Further, it is to be noted that 
none of these societies (with the possible exception of England) 
has resolved the issue in a manner regarded as satisfactory by 
important segments of the population. 

The “solutions” have produced problems of large significance 
regarding such matters as control by church and state respectively, 
segmentation of the society, the development of an adequate and 
efficient educational program, and respect for the rights of secular 
or religious minorities. The “solutions” have worked best where 
the different religious groups live in geographically segregated 
communities. Further, the problem is regarded with less bitter¬ 
ness in these countries than formerly—but this may be the result 
of a number of factors largely unrelated to the specific issue. 
What is important at one time ceases to be so important at 
another. In our world marked by rapid change and high mobil¬ 
ity of people this may prove to be especially true. It must be 
recognized, however, that the compromises effected made it pos¬ 
sible for the societies to move on to other problems. There is 
some Dutch sentiment, particularly in neutral quarters, that for 
the Netherlands there was no other choice, but hopefully other 
societies may be spared from such an unfortunate solution. 

Finally, I believe that each nation will have to work through 
this problem in its own fashion, for its own time, and that there 
is no “solution.” “Pluralism,” if defined as the Dutch have prac¬ 
ticed it, raises many questions even in the minds of those who 
have supported it most vigorously. There are Dutch Christian 
educators who at times wonder if it is Christian to be concerned 
and to teach others to be concerned with only those in their 
“own circle.” 
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The first question that must be answered in approaching the 
issue of public aid to parochial schools is: What kind of a society 
do we want? Only then can we decide on the best ways to expend 
public funds to achieve that society. When we turn to the ex¬ 
perience of other societies to help us make these decisions, we 
should remember that it may provide us with as many negative 
guide lines as positive ones, i.e., may tell us as much about things 
to be avoided as about things to be done. 
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The document officially issued by the General Assembly of the 
United Presbyterian Church in the United States of America 
(UPCUSA) on church-state matters 1 is the result of three years’ 
deliberations; first by a committee of five, and then by an en¬ 
larged committee of nine, including a year of study by the local 
churches and regional ruling bodies of the UPCUSA. In the 
spring of 1960 it became evident that the General Assembly 
should offer its counsel to United Presbyterians on the general 
issue of religion and politics and the specific question of the 
religious affiliation of John F. Kennedy. On the latter question 
it pronounced in a generally liberal spirit, 2 but thorough study 
of a wide range of church-state issues was needed and a committee 
was authorized. It was first composed of a pastor, a theologian, 
an attorney, an editor, and a church historian. The Stated Clerk 
of the General Assembly, Eugene Carson Blake, and a staff mem¬ 
ber from the Division of Church and Society, H. B. Sissel, sat 
with the committee consistently. In May, 1962, four additional 
members were appointed at the direction of the General Assembly, 
which wished to be assured that the Report would not be the ex- 

Elwyn A. Smith is Professor of Church History, Pittsburgh Theological Seminary. 

1 General Assembly of the United Presbyterian Church in the United States, 
Relations between Church and State in the United States of America (1963). 

2 See Minutes of the United Presbyterian Church in the United States, 1960. 
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pression of a special tendency of a few particularly strong per¬ 
sonalities. At the same time, the Assembly ordered the Report 
printed and asked all judicatories, local and regional, to study 
and return judgments on a wide range of specific recommenda¬ 
tions contained in the first draft of the Report. During the years 
1962-63, 1,100 replies were received by the committee, 131 
from presbyteries (regional governing and ordaining bodies), 
about three-fourths of the total number. These were collated 
and fully reported to the General Assembly meeting in Des 
Moines in May, 1963, together with a Report revised in the light 
of the more cogent criticism and the further judgment of the 
enlarged committee. This Report was considered through about 
four and one-half hours* debate by 850 elected representatives of 
the UPCUSA. One such "commissioner** remarked: "This re¬ 
port has had more study through the Church than any other 
issue. . . .** Two revisions were made by the Assembly, one modi¬ 
fying and strengthening the section on religion in the public 
schools; the other adding a theological section expressing the 
feeling that, their acceptance of the secular state notwithstanding, 
Presbyterians understand the sovereignty of God to be unre¬ 
stricted and comprehensive. 

The Report was acted on in three sections. The recommenda¬ 
tions, the most specific section of the Report, were adopted ; the 
introduction, expressing theological outlook and general posi¬ 
tions, was approved ; two further sections, article-length ap¬ 
pendixes revealing the general line of the committee’s historical 
and theological analysis, were received . As to the last, the com¬ 
mittee did not wish even to appear to be attempting to produce 
a new theological posture for Presbyterians; it simply presented 
a full description of its theological and historical thought for 
reception. 

Study of the Report itself is necessary to grasp its whole and 
precise meaning; specific recommendations alone fill fifteen 
printed pages. It is generally separationist in tone, which is con¬ 
sistent with the historic position of Presbyterians in church-state 
relations. It goes beyond earlier actions in its comprehensiveness 
and brings Presbyterians to precise decisions about a number of 
vexing contemporary questions. 
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As to religion in the schools, for example, the Report affirms: 
“Churches [should] recognize the administration of religious 
training and observance as the domain of church and family,” 
and it opposes most civil religious observances as inadequate ex¬ 
pressions of authentic religious commitments . 8 It “discourages” 
the “association of seasonal activities with religious holidays in 
the public schools” and asks that “religious holidays be acknowl¬ 
edged and explained but never celebrated religiously, by public 
schools or their administrators when acting in an official 
capacity .” 3 4 Specifically, it urges Presbyterians to oppose all re¬ 
ligious observances in public schools including “Bible reading 
and prayers as devotional acts,” which it believes “tend toward 
indoctrination or meaningless ritual .” 5 However, it encourages 
“Bible reading in connection with courses in the American 
heritage” and other studies as “completely appropriate to public 
school instruction .” 6 On these points, it anticipated the decision 
of the Supreme Court in the Schempp case . 7 

The authors of the Report were not concerned, however, to 
conform to the thinking of the Supreme Court but to make the 
Church alone fully responsible for the propagation of its faith 
and to guarantee the fullest possible civil freedom for religious 
instruction and propagation of faith. Fundamentally, the United 
Presbyterian Church is unwilling to jeopardize the freedom of 
the church to teach or to endanger the objectivity of the state 
in dealing with religious bodies by entangling religious instruc¬ 
tion with tax-supported and publicly administered educational 
programs. 

Opposition in floor discussion centered largely on the question 
of what the Report implied for the whole society as its character 
appears in its legal institutions. Did the disentangling of church 
and state mean approval of a “godless” state? The majority felt 


3 General Assembly of the United Presbyterian Church in the United States, 
op. cit. supra note 1, at 7. 

4 Ibid. 

5 Ibid. 

e Ibid. 

7 School District of Abington Township, Pennsylvania v. Schempp, 374 U.S. 203 
(1963). 
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that it did not and that public piety was a responsibility of non- 
civil organs—church, families, private schools, and other organi¬ 
zations dealing in the coin of religion and ethics. As this writer 
construes the Report, the UPCUSA returned to an early and 
firmly implanted national tradition as against the recent tendency, 
engendered in part by the quasi-religious conflict with com¬ 
munism and secularism, to identify American public life with 
Christianity through gradually increasing involvement of re¬ 
ligious and civil institutions. At the same time, there was some¬ 
thing new in the UPCUSA action. Before the century of mass 
immigration, the American Protestant majority never had to 
think through the implications of the Jeffersonian tradition for 
a religiously pluralistic culture, and it has been reluctant to look 
squarely at this social change. Here lay a need for fresh decision. 
The tendency of Protestants to act as though the religious compo¬ 
sition of the population has not changed since 1830 was unmis¬ 
takably renounced by the Presbyterians. It was not a comfortable 
experience for them but it was candidly and bravely done. Pres¬ 
byterians have accepted great new responsibilities for their 
congregations. 

The same concern for witness motivated the action relating to 
the use of public property for religious displays. “Since such 
displays . . . are not usually an effective witness to the Lordship 
of Christ, United Presbyterians [are] discouraged from seeking 
or supporting the use of public property for such displays. . . . ” 8 
State-initiated construction of religious displays on public prop¬ 
erty was sharply disapproved as being no business of the state. 
Here the theme of the Church's supreme duty to witness un¬ 
ambiguously to Christ, emphasized in the theological appendix, 9 
comes to the fore. Many commissioners felt they faced an insup¬ 
portable choice: whether to take their position primarily in the 
light of the Church's duty to witness unambiguously to the 
gospel, or to put concern for the moral quality of American 
society in first place. Others felt that an effective witness to 
Christ was the Church's only and unique way to fortify the 

8 General Assembly of the United Presbyterian Church in the United States, 
op . cit. supra note 1, at 7-8. 

» Id. at 31-35. 
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public morality. Yet many continued to feel that religion in the 
schools would benefit the public morals. The majority concluded 
that this was a false view of the issue, that Christ’s command 
to the Church to witness was cardinal, and that the guarantee 
of religious freedom fulfils God’s will for public order in this 
matter. 

T his logic deeply affected the Report’s view of the evaluation 
of fitness of candidates for public office on the basis of religious 
affiliation. The Protestant preoccupation with Roman Catholic 
political power was openly dealt with and the pertinence of re¬ 
ligious affiliation to performance of public duty affirmed. 10 The 
limits set in the Report are all important. “Preferential treat¬ 
ment of one religious group over another . . .”; u unwillingness 
to “execute policies in full consistency with the Federal Con¬ 
stitution and in the interest of the whole people”; 12 or incompe¬ 
tence to “govern constitutionally” 13 were seen as possible conse¬ 
quences of a candidate’s particular way of construing the rela¬ 
tion of his religion to public office. Against these, the Report 
urges that “Roman Catholic candidates who demonstrate their 
willingness to execute the policies of the electorate as limited and 
supported by the Constitution should be considered on precisely 
the same basis as any other candidate.” 14 Remembering that 
this denomination has been very swift to warn against both 
domestic and foreign applications of some Catholic social doc¬ 
trine—not to speak of the generally Republican political leanings 
of Presbyterians—this resolution and its recent antecedents take 
th em out of the column of groups which fear Catholics in high 
office. 

On the birth control issue, Presbyterian opposition to current 
Catholic counsel remains unmistakable and its statement will 
seem polemical to some. “The United Presbyterian Church ... is 
unalterably opposed to the utilization of public health structures 
for the furtherance of views peculiar to a particular religious 


10 Id. at 8-9. 

11 Id. at 8. 

12 Id. at 9. 
is Ibid. 

14 Ibid. 
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community.” 15 Presbyterians may not understand that Catholics 
will feel that tax-supported dissemination of birth control in¬ 
formation represents such utilization by Protestants, just as a 
policy of no birth control counsel in public hospitals may repre¬ 
sent Catholic sentiment. There is strong support for entire free¬ 
dom in private practice and hospital facilities, however. Con¬ 
siderable dependence is shown on the concept of “sound medical 
practice, which may be taken to mean that the judgment of 
doctors, both scientific and ethical, should be taken with great 
seriousness. 16 This portion of the Report, although in some ways 
less satisfactory than other parts, exhibits a careful balancing of 
many considerations in a difficult issue. The Report itself should 
be read carefully. 

The question of Sunday closing laws reveals the full difficulty 
of settling on a general position on church-state matters. If you 
do not want to compel Jews who voluntarily close on Saturday 
to close also on Sunday, and if you want to get the Christian 
churches out of the position of seeming to invoke law in support 
of their own ethic, you oppose Sunday laws; but if you want 
the laboring man protected against a seven-day work week, and 
if you dislike ruthless Sunday selling by discount houses, you 
support them. The Presbyterians chose a closely defined ground: 
when churches advocate Sunday closing laws, such efforts “would 
almost certainly be widely construed as the Church’s seeking 
its own interest,” 17 so a generally negative position was taken 
toward Sunday laws. 18 At the same time it was recognized that 
there are sound reasons for supporting protective Sunday legisla¬ 
tion, and Presbyterians were not counseled to oppose them 
individually and in non-ecclesiastical groupings when a better 
justice is served by them. 

Tax support of parochial schools was strongly opposed, 19 as it 
has repeatedly been by previous Presbyterian groups; but the 
Report broke new ground by arguing that “it ... ill behooves 


w Ibid. 

16 Id. at 10. 
IT Id. at 11. 
18 Ibid. 
l» Id. at 12. 
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United Presbyterians to stand by without concern for what 
happens to the parochial school system of their Roman Catholic 
brethen” when so many young Americans are trained for public 
responsibility by them. 20 The Report urges a more aggressive 
search through discussion with Roman Catholics for “new and 
creative solutions to the present public-parochial school 
dilemma.” 21 

On the censorship issue, the Report defends “the moral and 
legal right of a religious community to discourage or forbid its 
own members from exposing themselves to particular material 
that is offensive to their faith or morals, so long as they do not 
thereby seek to restrict the general public to the peculiarities of 
their religious faith.” 22 The use of civil authority “to censor on 
religious grounds privately promulgated material” offensive to 
religious groups is opposed. 23 

Roman Catholics and many Protestants will ask how a 
Christian can justify failure to oppose by all means what is 
clearly sinful. The Report implies that the issue is too compli¬ 
cated for solution along these lines. One has two goods to con¬ 
sider: freedom of the press, at the expense of some abuse by 
irresponsible persons, who should be fought by private rather 
than public sanctions (the Report does not oppose legal curbs 
on obscene literature); and the defense of what a particular 
religious group may feel is righteousness and, indeed, may be. 
The committee that wrote the Report affirmed its faith in the 
efficacy of private sanctions, a view contrary to that of many 
Americans, liberal and conservative alike, whose fundamental 
feeling seems to be that unless the public law takes cognizance 
of a problem, the whole society is helpless. 

In relation to marriage, divorce, and adoption laws, the Re¬ 
port points to the historic intermixing of religious considerations 
with “civil” law and affirms that “the current state of family law 
is disgraceful.” 24 It urges Presbyterians to oppose laws against 


20 Ibid. 

21 Ibid. 

22 Id. at 13. 
28 Ibid. 

24 Id. at 14. 
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miscegenation as improper for state action. 25 It urges the re¬ 
moval of divorce law “from the area of the quasi-criminal court 
procedure, 26 and the ending of a number of customs governing 
adoption, such as the occasional refusal to place a child when no 
family of the faith of its natural parents presents itself 27 The 
Report affirms the special obligation of churches to interpret 
marriage as an area in need of “God’s redeeming love” and the 
bearing of this view on divorce problems; 28 and asks that the 
National Council of Churches and other appropriate bodies call 
a national conference “to consider how ... a united effort can 
be mobilized for the achievement of a greater degree of uni¬ 
formity and consistency in the marriage, divorce, and adoption 
laws of the several states.” 29 The view of the Report is that 
marriage is a natural and civil institution, however profoundly 
and specially it is touched by the teaching of the church, and 
that Christian concern should be not to capture family law for 
church principles but to insist on the highest possible level of 
justice and effectiveness in civil family law. 

The recommendation that “congregations be encouraged to 
take the initiative in making contributions to local communities, 
in lieu of taxes, in recognition of police, fire, and other services 
provided by local government” excited considerable discussion. 30 
The committee’s reason was strongly stated: “The church has 
no theological grounds for laying any claim upon the state for 
special favors. The church must regard special status or favored 
position as a hindrance to the fulfilling of its mission. ... [T]he 
church should know that it renders its witness ambiguous by its 
continued acceptance of special privileges from the state in the 
form of tax exemptions. ... [T]he state should know that it may 
not expect from the church . . . any quid pro quo in the form 
of a muting of the church’s prophetic voice, nor should the state 
expect the church to accept the role of an uncritical instrument 


25 Ibid. 

26 Ibid. 

27 Id. at 14-15. 

28 Id. at 15. 

29 Ibid. 

30 Id. at 16. 
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of support for the state’s programs, or of any other conscious dilu¬ 
tion of its supreme loyalty to Jesus Christ.” 81 On such grounds, 
the General Assembly drew some conclusions that surprised 
some: it inaugurated an investigation of Presbyterian involve¬ 
ment with tax privileges; 82 it resolved to continue efforts to obtain 
repeal of certain portions of the Internal Revenue Code that 
allow “churches and church organizations exemption from the 
corporate income tax on profits from businesses unrelated to the 
purpose or activity of the church . . .”; 88 and it recognized that 
some cities are in financial trouble traceable to an excess of 
exempt property. 84 

On similar grounds, the General Assembly affirmed that can¬ 
didates for the ministry have the same obligation to serve in the 
military as others and ought to be treated exactly as other pro¬ 
fessionals are treated, including the general provision for exemp¬ 
tion of conscientious objectors. 88 The Report expressed uneasi¬ 
ness about the military chaplaincy—although it was not ignorant 
of the difficult problem involved—and the General Assembly 
authorized an investigation of the problem that would do it 
better justice than the committee itself was able to do. 86 

The Report has spawned a number of activities and made many 
thousands of Protestants aware of an area of Christian action 
that has too long been neglected and misunderstood. The Report 
does not pretend to be conclusive in its own area: “The major 
purpose of this report is to indicate a sense of direction for 
further study by United Presbyterians and others, and to provide 
certain guidelines. ... The final definitive word remains to be 
spoken on most, if not all church-state issues still evolving in 
our dynamic world.” 87 Furthermore, it left certain issues wholly 
untouched—federal aid to private colleges, “purchase of services” 
contracts for welfare purposes, many other questions—as beyond 

si Id. at 15. 

82 Id. at 16. 

S3 Ibid. 

84 Ibid. 

85 Ibid. 

36 Id. at 18. 

37 Id. at 3. 
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its competence or “so complex as to defy responsible considera¬ 
tion within the limited space and time available.” 38 It has excited 
study of these issues in the permanent agencies of the United 
Presbyterian Church. 

Not the least important feature of this highly concrete docu¬ 
ment is its articulation of a fresh theological spirit. Except for 
an action in 1925 of the former United Presbyterian Church 
(“in North America”), when a new statement of faith was 
adopted, American Presbyterians have refused to restate, much 
less modernize, their doctrinal affirmations and have clung to 
an English Puritan document of the mid-seventeenth century, 
“The Westminster Confession of Faith.” In practice, Presbyterian 
thinkers have demanded and enjoyed considerable freedom, but 
very seldom has any group working in the area of ethics ventured 
to state its theological ground at length and even more rarely 
have such statements struck free of the formulas of Westminster. 
The theological appendix to the Report falls within a broadly 
Calvinist tradition, but it is a far cry from the style and limits 
of the official Confession of the United Presbyterian Church. It 
directly seeks out theological points that can guide Christians to 
fitting action in church-state matters. Committee discussion was 
informed by philosophical thought, both traditional and con¬ 
temporary, but it was regulated by a determination to affirm 
theological truth for the sake of action. The document breathes 
the more modest air of temporality and does not presume to do 
verbal justice to everlasting truth. The novelty of the Report 
does not lie in any doctrinal innovations it contains—the charge 
was heard but it was not accepted by the General Assembly— 
but in its unabashed effort to expose the grounds in faith for 
action on the specific problem of church-state relations. It has 
been a long time since Presbyterians expected so much of 
theology. Perhaps they converted theology into law when they 
introduced a detailed Confession of Faith into their Constitution; 
certainly, with other Christians, they fell into the habit of 
separating the need for correct doctrinal formulation from the 
need to act in the light of theological reflection on faith. In this 
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Report, theology seems to have broken through to perform an 
unaccustomed function: Presbyterians have looked to it to show 
them a Christian way through one of the knottiest difficulties of 
modem culture. 



ROBERT BURNS 


THE CRISIS AT ST. JOHN'S: RELIGIOUS 
INSTITUTIONS AND THE PUBLIC INTEREST 


The following factual study indicates that when religious in¬ 
stitutions make decisions affecting the public interest, they are 
under great pressure to explain and justify these decisions, even 
though such explanations are not in keeping with the traditions 
of their order. It also indicates, as one might expect, that if the 
institution is receiving public funds, pressure from public of¬ 
ficials will tend to influence the decisions to a large degree. The 
material presented here shows how an important policy decision 
of the superior of a Roman Catholic religious order of women 
charged with the administration of a general hospital profoundly 
affected the public interest in a city in Massachusetts and how 
public officials, the press, and other interested parties persuaded 
the superior to reconsider the decision and to change it. The 
crisis arose when the provincial superior of the eastern province 
of the Daughters of Charity of St. Vincent de Paul obliged the 
administrator of their hospital in Lowell, Massachusetts, to 
announce on August 11, 1960, that no more maternity patients 
would be admitted after August 31. 

The Daughters of Charity of St. Vincent de Paul is a Roman 
Catholic religious order of women whose foundation in the 
United States dates from 1809. In the United States the order 
is divided into two provinces—eastern and St. Louis—and during 
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1960 each province included approximately 1,230 professed 
Sisters. Although the Sisters have distinguished themselves as 
educators, their commitment and years of devoted service in the 
hospital, nursing, and related fields has been a special credit to 
them. Altogether, in 1960, the Sisters of the eastern province— 
the concern of this case study—staffed twenty general hospitals, 
thirteen schools of nursing, two college-affiliated schools of nurs¬ 
ing, ten homes for children, two day nurseries, four infant 
asylums, one home for the aged, and one home for unmarried 
mothers. These institutions were administered by the Sisters in 
the archdioceses of Baltimore, Boston, Detroit, New York, 
Philadelphia, and Washington. One of the general hospitals was 
St. John’s in Lowell, Massachusetts, a hospital founded by the 
Sisters and administered by them for ninety years. In 1960 St. 
John’s, with its 183 beds, was one of three general hospitals that 
provided medical, surgical, and maternity care for an area of 
125,000 people. During 1959, 1,120 infants were bom at St. 
John’s. The religious composition of Lowell is predominantly 
Roman Catholic, made so by large settlements of Irish and 
French-Canadians during the last century. Not only has the 
city given the church a cardinal and a bishop—whose names have 
been immortalized by a parkway and a public housing project, 
respectively—but more to the point is the fact that Lowell 
Catholics have always been distinguished by a sincere devotion 
to their faith and by a profound respect for religious vocations. 


Background to the Decision 

From beginning to end, 1960 was a year of great general 
interest in the problems of medical economics and of hospital 
finance. As early as January, Frank S. Groner, president-elect of 
the American Hospital Association, questioned whether the 
existing voluntary hospital system in America could survive much 
longer. Writing in Hospitals, 1 the journal of the American Hos¬ 
pital Association, Groner doubted whether present methods of 
hospital financing would enable voluntary hospitals to meet the 


1 Hospitals, Jan. 1960. 
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fiscal challenges of the next decade. While Groner had misgivings 
about the challenges of the next ten years, hospital adminis¬ 
trators throughout the country were genuinely concerned about 
the fiscal challenges of the next ten months. These immediate 
challenges took the form of disputes between Blue Cross and 
hospital administrators over payment formulas, as in Philadelphia, 
or of state legislative inquiries into the causes of rising costs 
of hospital care and into the reasons for the frequent premium 
increases by prepayment medical insurance plans, as in New 
Jersey, Pennsylvania, New York, Michigan, Ohio, Connecticut, 
and Maryland. These inquiries disclosed many of the unpleasant 
realities of medical economics that hospital administrators must 
live with. Almost everywhere in the country hospital administra¬ 
tors have found themselves confronted by a public whose de¬ 
mands for newer and better medical services far exceeded its 
willingness to pay for them. Growing demands for health care 
for the aged, shrinking endowment incomes, cut rates paid by 
public medical programs, and failure of private insurance plans 
to pay the full cost of services obtained are only four reasons 
why so many private hospitals must shamefully exploit non¬ 
professional employees, endlessly pursue charity dollars, continu¬ 
ously lobby for premium increases in prepayment medical 
insurance plans, and at times neglect to fund depreciation in order 
to operate. Because the provincial house of the Daughters of 
Charity of St. Vincent de Paul is located in Emmitsburg, Mary¬ 
land, the legislative inquiry investigating rising hospital costs 
in that state and the substance of a report issued by the Committee 
on Medical Care of the Maryland State Planning Commission 
has a special relevance to the decision taken by the superiors of 
the order to terminate maternity care in their hospital in Lowell, 
Massachusetts. 

The Maryland investigation developed out of a request by 
prepayment medical insurance plans in that state to increase 
premiums. When critics of the prepayment plans charged them 
with inefficiency and excessive administrative costs, spokesmen 
for the plans asserted and proved that 90 per cent of the plan’s 
expenditures was reimbursement of hospital costs for services 
to subscribers. Moreover, during 1959 the Maryland plans spent 
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more than they received in premium payments. That the plans 
needed premium increases in order to remain solvent was in¬ 
disputable. Because neither spokesmen for the plans nor the 
state insurance commissioner could explain why hospital costs 
continued to rise, a legislative committee was appointed to find 
out. The committee conducted a series of confusing but well- 
attended hearings from which issued a melange of charges and 
countercharges. After a few frenetic sessions of the committee, 
the public was able to conclude that hospital costs had increased 
and were likely to go on increasing, that causes for the increases 
were complex, and that remedies were uncertain and not to be 
immediately forthcoming. In any case, conflicting testimony of 
physicians and administrators before the committee had rendered 
their views suspect, and the hearings gave wide publicity to 
charges of inefficient hospital management. 

In June, 1960, appeared the report Administering Health 
Services in Maryland . It was a comprehensive study by the Com¬ 
mittee on Medical Care of the Maryland State Planning 
Commission of the respective roles of the state and its subdivisions 
in establishing policies and financial responsibility for medical 
treatment and care services in Maryland. Included in the report 
was a four-page statement, “The Underfinancing of Hospital 
Services,” prepared by The Hospital Council of Maryland, Inc., 
that related the problems of hospital finance to the increased 
quantity and quality of services, to the demands of hospital em¬ 
ployees for higher wages, and to inflation. The statement fully 
documented the utter dependence of private hospitals upon pre¬ 
payment medical insurance plans and insisted that strenuous 
efforts at internal economies were swallowed up by high cost 
trends. In the opinion of The Hospital Council of Maryland, 
Inc., the only practical way for hospitals to cut costs was to deny 
their services. The statement concluded with the observation 
that consumers spend less than 6 per cent of their income for 
all health needs and exhorted government officials to assume a 
leadership role in the task of trying to persuade the public to 
spend more of its income for hospital services. 2 

2 Committee on Medical Care of the State Planning Commission, Administration 
of Health Services in Maryland , June 1960, pp. 62-65. 
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Chronology and Facts 

On August 11, 1960, a spokesman for St. John’s sum¬ 
marized the results of a self-study of hospital services for the first 
six months of 1960 and announced that maternity care at St. 
John’s would terminate at the end of the month. After citing 
examples of rising costs of hospital care and the institution’s 
limited nursing resources, the announcement contended that the 
needs of medical and surgical cases in the Greater Lowell area 
were sufficient to utilize 98 per cent of the hospital’s bed space, 
whereas maternity patients could never fill more than 64 per cent. 
Because St. John’s had lost money on its maternity service, the 
administrators believed that termination of it would release 
funds and facilities for other services provided by the hospital 
and in time would result in better over-all hospital care for the 
people of Greater Lowell. Beds ordinarily used for very short 
periods by maternity patients would be available for less transient 
medical and surgical cases. Nursing personnel who staffed the 
necessarily separate maternity ward could be released and thereby 
strengthen the staffs in the city’s two other major hospitals. The 
announcement concluded with a statement that this decision 
accorded with the policy of cost controls recommended by Dr. 
Edwin L. Crosby, executive vice-president and director of the 
American Hospital Association, and published in the July 
number of Trustee —a journal for hospital governing boards. 3 

On August 12, 13, and 15, the editors of the Lowell Sun 
telephoned the provincial superior of the Daughters of Charity 
of St. Vincent de Paul at Emmitsburg, Maryland, for additional 
information. Each time, the newspaper was informed that Sister 
Isabel Toohey, the provincial superior, was unavailable for 
comment. On the same day, the Sun reported that eleven mem¬ 
bers of the hospital’s lay advisory board present at a meeting 
unanimously opposed closing maternity service at St. John’s and 
issued an urgent plea to the superiors of the order to reconsider 
their decision and to continue existing facilities for another year. 
The authorities in Emmitsburg made no public reply. Opposition 
from the medical staff was no less determined than that of the 


3 Lowell Sun, Aug. 11, 1960. 
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advisory board. At a meeting of the staff, thirty-six out of thirty- 
seven physicians voted against the intended change. Moreover, 
on August 15, Dr. Philip G. Berman, director of public relations 
for the North Middlesex District Medical Association, recalled 
public generosity during past fund-raising campaigns for St. 
John’s and observed that while the Sisters might or might not 
have legal title to the hospital, they had a moral commitment to 
keep maternity services available. When the city’s two other 
general hospitals—St. Joseph’s and Lowell General—had been 
remodeled, plans for enlargement had been predicated on the 
assumption that St. John’s would provide beds for approximately 
1,100 maternity patients each year. Dr. Berman believed that 
neither St. Joseph’s nor Lowell General could satisfy community 
needs for maternity care if facilities at St. John’s were eliminated. 
In the wake of opposition from the advisory board, medical pro¬ 
fession, and the press, voices were heard from city hall. City 
Councillor Arthur G. Gendreau, then one of several aspirants 
for Democratic nomination as state senator, recommended that 
the city consider acquiring a small hospital with bed spaces 
sufficient to care for those expectant mothers turned away by the 
Daughters of Charity of St. Vincent de Paul. 

On August 24, Dr. A. Daniel Rubenstein, director of hospital 
facilities in the state department of public health, urged the 
administrator of St. John’s to continue the hospital’s maternity 
service. After a meeting with the administrators of all three of 
the city’s hospitals. Dr. Rubenstein reported that Sister Mary 
Paul, administrator of St. John’s, had agreed to postpone any 
further action until the hospital situation in Lowell had been 
more thoroughly studied. On August 25, Charles Boles, chairman 
of St. John’s advisory board, announced receipt of instructions 
from the provincial superior of the order authorizing temporary 
deferment of the closing. On the following day. Dr. Berman, 
speaking for the North Middlesex District Medical Association, 
recited the many years of faithful service to the people of 
Lowell rendered by the Sisters and expressed the gratitude of the 
city and of the North Middlesex District Medical Association 
to them for reconsidering the unpopular decision of August 11. 

On August 31, the Lowell Sun carried an unconfirmed report 
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that the temporary deferment authorized by the provincial 
superior was indeed temporary. Maternity service at St. John’s 
was scheduled for termination on September 15. No one at St. 
John’s would confirm or deny this report. Dr. Brendan Lahey, 
chief of the medical staff, stated that maternity care would be 
provided until September 15, but: “We do not know what will 
happen thereafter. The final decision will be made at a forth¬ 
coming meeting in Baltimore.” 4 Sister Mary Paul would make 
no official comment. She said only that the maternity wing was 
being operated on a day-to-day basis. In Emmitsburg, authorities 
were even less informative. Repeated telephone calls from the 
Lowell Sun revealed nothing except that Reverend Sister Isabel 
was “traveling, and it was not known where she could be 
reached.” 5 

On September 1, the Sun published an editorial wherein the 
editors attributed the present difficulties at St. John’s to what 
they called “muddled control.” 

Remote control, with little appreciation for and less under¬ 
standing of community interests is the root of the muddle 
plaguing St. John’s hospital. 

No one knows whether the authorities in distant Baltimore 
will remain adamant in their intention to close the maternity 
ward this month. . . . We must candidly admit, we share the 
confusion of the doctors, the donors to the St. John’s money 
raising campaigns of the past, a number of expectant mothers 
and the public of Greater Lowell. 

It strikes us that the hospital authorities, wherever they 
may be, have no special right to play this cat-and-mouse game 
with so many who are interested in the future and welfare of 
the institution. . . . To be, or not to be; that is the question. 
Let’s have a forthright decision from whomever it is em¬ 
powered to make such decisions—and let’s hope it will be 
the right one that will respect the interest of the Greater 
Lowell community by keeping the maternity ward in full 
operation. 

During the following week, Sun reporters searched out facts 
for a more detailed picture of the hospital’s financial situation. 

4 Lowell Sun, Aug. 31, 1960. 

5 Ibid . 
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Though hospital books are not usually open to public exami¬ 
nation, financial statements, filed by hospital authorities with 
the Division of Public Charities in the Office of the State’s 
Attorney General are available to interested parties. On Sep¬ 
tember 8, the Sun published a facsimile reproduction of St. John’s 
financial statement for 1958 and figures from that of 1959 
under a front-page headline, “Hospital Profits Revealed.” For 
the year ending December 31, 1958, Sun reporters discovered 
that after all deductions including 4.5 per cent of gross revenue 
charged off for depreciation ($81,000), the hospital enjoyed a 
net operating profit of $84,520.59. For the year ending December 
31, 1959, after all deductions including 5.5 per cent charged off 
for depreciation ($85,000) St. John’s raised its net profit to 
$105,796.41. In addition, the hospital listed a depreciation reserve 
of $920,492.19 at the end of 1959. 

On the same day that the Sun published parts of the hospital’s 
financial statements, Dr. A. Daniel Rubenstein announced that 
hospital authorities had been informed that termination of 
maternity care at St. John’s would affect the degree to which 
the hospital could share in federal aid to hospitals. Under the 
Hill-Burton Act, federal funds assisting hospitals in new con¬ 
struction and in expansion of existing facilities are distributed 
through appropriate departments of state government. In 
Massachusetts such grants are channeled through Dr. Ruben- 
stein’s office. Dr. Rubenstein pointed out that if the maternity 
ward at St. John’s were closed, an additional burden would be 
thrown upon Lowell’s two other major general hospitals with 
the result that both St. Joseph’s and Lowell General would have 
to add to their facilities. Because the division of hospital facilities 
had planned for a certain number of maternity beds in the 
Lowell area, a permanent shutdown of the maternity ward at 
St. John’s “would necessitate a restudy of the whole situation 
in Lowell.”® Dr. Rubenstein concluded his announcement by 
saying that the last word he had received from the hospital was 
that the shutdown of maternity care had been postponed 
indefinitely. 


6 Lowell Sun, Sept. 8, 1960. 
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Although no official statements respecting the situation at St. 
John’s were made by the appropriate religious authorities in the 
archdiocese of Boston during the course of the crisis, within a 
year the administration of St. John’s was transferred from the 
Daughters of Charity of St. Vincent de Paul to the Congregation 
of the Sisters of St. Martha. In other institutions administered by 
the Daughters of Charity in the archdiocese of Boston, no such 
changes were made. 

Interpretation and Conclusions 

The crisis at St. John’s does not appear to have been 
precipitated by any specific local problem in that hospital. It 
seems to have been occasioned by the reaction of the superiors 
of the Daughters of Charity of St. Vincent de Paul to con¬ 
troversies in the state of Maryland over rising hospital costs. 
Coming events had clearly cast their shadows before them. Unless 
private hospitals promptly organized programs of self-imposed 
cost controls, some branch of government would undertake to 
regulate hospital charges. In order to stay what appeared to be 
the wave of the future, the superiors of the Daughters of Charity 
strove to exorcise the spirit of wastefulness and inefficiency from 
their hospitals. They acted as religious superiors, however, not 
as administrators of an institution providing services essential 
to the public interest. In institutions owned or administered by 
religious orders, the principle of religious obedience frequently 
conditions the way policy decisions are made as well as the 
manner in which those policies are expected to be implemented. 
Decisions need not be explained by those who made them and 
should not be questioned by those whose lives are affected by 
them. From a hierarchically structured religious community such 
expectations are legitimate; from individuals not under obedience 
to the community or from a public dependent upon its 
institutions, they are not. 

In at least one respect the superiors assumed that their decision 
would be unquestioned. They were unprepared for public 
opposition to it from the hospital’s lay advisory board. The 
refusal of the superiors to acknowledge publicly the board’s 
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opposition prompted the Lowell Sun to report that the present 
superiors of the order rarely ever gave the views of the advisory 
board very serious consideration. Under previous administrations 
the board had met four times a year. The present administration 
had sought the advice of the board only once during the past 
three years. That occasion was the recent meeting when the 
board members were informed that maternity care at St. John’s 
would cease on August 13. 7 In another respect the superiors must 
have anticipated some opposition to their decision, because they 
prepared a public statement justifying it. In truth, however, their 
public statement justifying the proposed closing more accurately 
reflected the thinking of The Hospital Council of Maryland, 
Inc., than that of Dr. Edwin L. Crosby—the authority specifically 
mentioned in their public statement. 

As a leading advocate of self-imposed control of hospital costs. 
Dr. Crosby has described in speeches and articles the methods 
employed by some hospitals to hold down costs without sacrificing 
the quality of patient care. Adoption of uniform accounting 
systems, sharing of specialized equipment, more efficient utiliza¬ 
tion of beds, more efficient use of professional and institutional 
personnel, and elimination of expensive and unnecessary dupli¬ 
cation of facilities are all proven ways of enforcing fiscal prudence 
in hospital management. 8 Dr. Crosby has never suggested that 
such programs would prevent hospital costs from rising. Adoption 
of such methods, however, promises that future cost increases 
will be gradual and that state insurance commissioners will be 
more easily persuaded to authorize premium increases for pre¬ 
payment plans. 9 Dr. Crosby would not have reasoned that because 
Lowell’s two other general hospitals—St. Joseph’s and Lowell 
General—provided maternity care, continuation of the same 
service at St. John’s was an expensive and unnecessary duplication 
of facilities. Apparently, the Sisters had not read Dr. Crosby’s 
articles very closely. He never suggested that cost analysis alone 
should determine the availability of specific hospital services. 
Furthermore, if other hospital administrators in Massachusetts 

7 Lowell Sun, Aug. 24, 1960. 

8 Crosby, Protecting the Patient's Dollar, Trustee, July, 1960, pp. 9-15. 

9 Id. at 13, 15. 
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viewed community needs with the same accountant’s eye as did 
those in authority at St. John’s, most of the next generation of 
Bay Staters would be born at home. Every general hospital in 
the Commonwealth loses money on maternity cases. 

Although St. John’s had no application for Hill-Burton funds 
pending. Dr. Rubenstein’s intervention appears to have been 
decisive. Both St. Joseph’s and Lowell General were in receipt 
of substantial sums under that law, and the possibility of for¬ 
feiting future benefits from it must have weighed heavily upon 
the minds of those in authority at Emmitsburg. Before such an 
untoward prospect not even the wills of provincial superiors 
could prevail. Certainly, Dr. Rubenstein’s words were well 
attended in Emmitsburg—better attended than those of the hos¬ 
pital’s advisory board, of its medical staff, or of the North 
Middlesex District Medical Association. In any case, after the 
Lowell Sun published parts of the hospital’s financial records, 
very little could be said in support of the Sisters’ point of view. 
During the course of the crisis the local Catholic press took no 
notice of the situation in Lowell. Though some unnamed clergy¬ 
men—presumably Catholic—were reported in the Sun as pro¬ 
testing the proposed changes at St. John’s, the administrator of 
St. Joseph’s Hospital, a member of the Grey Nuns of the Cross, 
was the only Catholic religious who publicly opposed the policy 
of the Daughters of Charity. The role of ecclesiastical authorities 
in the archdiocese of Boston in this whole affair is not a matter 
of public record, but subsequent events—particularly the 
transferral of the administration of St. John’s to the Congregation 
of the Sisters of St. Martha—suggest that those authorities were 
neither pleased with the decision of August 11 nor convinced of 
its necessity. 

The continuation of maternity care resolved the specific crisis 
at St. John’s, but three general problems dramatized by what hap¬ 
pened there remain to perplex administrators at St. John’s as well 
as the administrators of Catholic hospitals and the heads of 
Catholic institutions elsewhere. First, so long as decision-making 
positions are reserved for members of the order that owns a 
hospital or school, the quality and vigor of administrative leader¬ 
ship will be limited by whatever talents the order’s membership 
can provide. Moreover, what the order can provide is limited 
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further by the size of its membership, its provincial organization, 
the number of its institutions, and the particulars of its rule. 
Sometimes an order can provide the best administrative 
leadership; other times it must use the best that is available. 

Second, the acceptance of public funds by private institutions 
has always implied an acceptance of some degree of public regu¬ 
lation. The formal extent of that regulation as well as the degree 
to which it has been enforced has varied according to time, place, 
and circumstance. Generally, in years past, agencies of local, 
state, and national government, have not been particularly forward 
in seeking to influence the policies or to regulate the programs 
of those Catholic institutions in receipt of public funds. That 
Catholic institutions so circumstanced will continue to enjoy 
such an immunity in the 1960’s is most unlikely. Greater disburse¬ 
ment of public funds to private institutions will mean that the 
performance of an institution receiving them will be more care¬ 
fully scrutinized and objectively measured against the perform¬ 
ance of competitive institutions. Greater dependence on public 
funds will make the administrators of Catholic institutions like 
St. John’s even more amenable to suggestions emanating from 
the government department that has thus subsidized, scrutinized, 
and measured. 

Third, and perhaps most significant, the crisis at St. John’s 
revealed the changing attitudes of some Catholic laymen toward 
the religious. Lowell Catholics accepted plain words from Catho¬ 
lics and non-Catholics alike about the superiors of the Daughters 
of Charity as just, deserved, and in no way a libel upon the 
Catholic faith. The Sisters had scarcely a single defender. Twenty- 
five years ago, the Sun’s editorial “Muddled Control” would never 
have been written. Likewise, no member of the North Middlesex 
District Medical Association would have publicly lectured the 
Sisters on their moral commitments, and no candidate for public 
office in Lowell would have solicited votes by criticizing the good 
nuns on Bartlett Street. The crisis at St. John’s is additional evi¬ 
dence that many American Catholics have outgrown the ghetto 
psychology of past generations. Outside the ghetto, demonstrated 
indifference to community needs enjoys no traditional preroga¬ 
tives of clerical immunity and power irresponsibly administered 
must face all the consequences of an aroused public opinion. 
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If one were to review all the books published during the period 
surveyed that in some way illuminate the relation of church and 
state and the interrelations of religion, law, and society, the task 
would be burdensome and tedious to both reader and reviewer 
alike. Selection is necessary, and any selection will be in some 
degree arbitrary and will reflect the interests of the reviewer. An 
effort has been made, however, to examine all those titles that 
deal immediately and substantially with the relationship of re¬ 
ligion and the public order. Each item reviewed is believed to 
have some relevance to contemporary American concerns. In 
some instances the relevance is only by way of historical back¬ 
ground; in others the focus is current. Books dealing with current 
foreign experience have not been included. 

Historical Studies 

No better basis for understanding the foundations of 
medieval church-state relations can be offered than that contained 
in Walter Ullmann’s Principles of Government and Politics in 
the Middle Ages. 1 In substance though not in form it consists es- 
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sentially of three extended essays on the nature and sources of 
authority. The “ascending and descending themes of govern¬ 
ment” set the stage for the respective essays on the pope, the 
king, and the people. 

The papacy as an instrument of government is viewed as having 
been shaped by legalisms inherited from the Roman tradition. 
The medieval notion of the papal office thus became essentially 
jurisdictional, with authority derived from God and parceled out 
through the pope in a descending order. The divine foundation 
of the papacy, which was the fundamental ingredient in the 
structure of the church, was translated into a prime principle of 
law from which was deduced the subordinate position of the 
secular princes and the people. Thus was submerged the earlier 
Galatian principle of two realms. 

The princes, too, were considered to rule by “divine right.” 
In the Western church the absence of an adequately developed 
idea of political society made it easy to subordinate the prince 
to the pope, again following the idea that authority and juris¬ 
diction come from above. The royal office was an ecclesiastical 
office, to interpret the latter term broadly. 

The overturn of this system became inevitable when the notion 
was introduced that authority comes from God to the people, and 
is given by the people to their magistrates. This theory of ascend¬ 
ing authority as found in Marsilio made legitimacy dependent 
upon election. It would take time before the development of 
economic and social power in the people could make possible 
the legislative sovereignty of the people. But the new theory 
of the source and direction of authority would jeopardize the 
divine right of kings and the role of the church in secular affairs. 

Ullman traces not the critical political episodes in the realiza¬ 
tion of this development but the ideas which lie behind changing 
events. The abandonment of Roman legal doctrine as the source 
of first principles and the emergence of a philosophy of secular 
government are his concern. His materials are rich and he handles 
them with incisive imagination. Many of the problems of con¬ 
temporary society are the ultimate results of the intellectual 
currents he describes. 

One of the medieval remnants which found roots in America 
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was a by-product of the conflicting claims of pope and king. This 
was the patronato real, consisting essentially of the right of the 
crown to name ecclesiastical authorities. Under the title King 
and Church , 2 W. Eugene Shiels, a Jesuit historian, recreates this 
defunct institution of Hispano-America. 

The power over church matters which flowed from the privilege 
of appointment was immeasurable, leaving the church in a po¬ 
sition of curiously combined opportunity and disadvantage. Royal 
appointment brought royal support, but the fortunes of the 
church became dependent upon the state. Even more than formal 
establishment, the patronato put the church thoroughly in the 
hands of the king and his agents. 

Thus it was that Catholicism in Latin America came to be an 
instrument of the Spanish Council of the Indies. The tradition 
of integralism which still survives was fostered by the patronal 
system, which was not officially terminated until the nineteenth 
century. When Spain abandoned its privileges, the various Latin 
American states attempted with varying success to assume the 
same prerogatives in their own name. The power has now passed, 
but the spirit of the old institution remains, clouding the in¬ 
tegrity of the mission of both church and state. Father Shiels 
relates his history authoritatively and reprints the papal bulls, 
decrees, and the royal instructions which established and operated 
the ecclesiastical patronage. The temper of Latin American 
attitudes toward the role of religion in public affairs is signi¬ 
ficantly illuminated through this historical perspective. 

Central to any theory of churh-state relations in an understand¬ 
ing of the church’s mission in the world. Edmund Morgan, in 
Visible Saints: The History of a Puritan Idea, 3 delineates a 
chapter in colonial history which can serve as an archetype of 
the problem of the role of the church. 

Tracing the origins of both the Pilgrim and the Puritan 
religious ideas, he posits as central to their doctrine a deep concern 
over the holiness of the church. The presence, within a body of 
believers, of men and women who are patently unredeemed 


2 Chicago: Loyola University Press, 1961. Pp. xii, 399. $6.00. 

3 New York: New York University Press, 1963. Pp. ix, 159. $4.50. 
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called for a purification of the church. Unsuccessful efforts to 
capture enough political power to gain control of the Church 
of England, as a step toward purifying her, led to Separatism. 

The church at Plymouth was a Separatist one, and the Massa¬ 
chusetts Bay settlement, not technically Separatist, was motivated 
by a similar concern for purity. The gathering of visible saints 
was achieved by requiring evidence of “saving grace” as a 
condition for reception of the sacraments. The sermons of John 
Cotton can be taken as reflecting this rigid requirement for those 
who would be in good standing in the church. 

But if the church is to be composed only of saints, what shall 
be its relationship with the rest of the world? And how shall it 
maintain its membership rolls against erosion by the world, the 
flesh, and the devil? And what happens to newborn children who 
are offered for baptisim before their moral record is compiled? 

The pressure of these problems led to the halfway covenant 
in 1662. Under this compromise, professing Christians who lived 
lives not openly scandalous were entitled to have their children 
baptized. In 1669 the Governor and Council of Massachusetts 
communicated to the elders and ministers of every town a con¬ 
cern about non-members and exhorted the ministers to preach 
the gospel to all persons within their parochial limits. Gradually 
this change was accepted, and the former insistence that the 
church was only for visible saints was removed. 

Morgan suggests that these developments are cyclical and will 
continue to manifest themselves. He cites as an example the 
demand of Jonathan Edwards in 1748 that saving grace be shown 
before receiving the sacraments. Under his inspiration a new 
movement began to “gather Churches out of churches.” 

The general implications for church-state relations are not 
made explicit by Morgan, but they clearly appear. Shall the church 
be an association of the elect, turning its back on the world, or 
shall it find a significant part of its mission in seeking to redeem 
the world and the sinners in it? Is the state in some degree 
dependent upon the role of the churches as a moral force, and 
hence entitled to summon the churches to a mission in society 
in aid of setting the moral tone of the community? 

Morgan’s monograph can be taken as a case study of church and 
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society, informative as history and instructive on perennial issues. 
The theology of colonial Separatism is no longer with us, but 
it has been a major force in the creation of American pluralism. 

Any temptation to approach the larger issues of church and 
society without considering the position of the individual 
(particularly the dissenter) will be quickly dispelled if one reads 
Saints and Sectaries,* by Emery Battis. This is a carefully docu¬ 
mented account of Anne Hutchinson’s controversy with orthodoxy 
in the Massachusetts Bay Colony. Despite the obvious injustice 
which Mrs. Hutchinson suffered and which led to her banishment, 
the author has a sympathetic awareness of the dangers of dissent 
in a civil society structured upon a specific creed. There can be 
no better example of the evils to which both institutions are 
exposed when church and state are wedded. 

Battis covers his sound scholarship with frequent lapses into 
the style of a novelist, re-creating scenes, motivations, moods, and 
conversations in a manner reminiscent of the earlier Catherine 
Drinker Bowen. This may give the book a degree of popular 
appeal but will not be to every reader’s taste. 

More serious in his attempt to analyze events and explain their 
causes in economic and sociological terms, even to make an ex¬ 
cursion into the psychology of the menopause. We are aware 
that the role of religion in society has only recently begun to be 
analyzed with the tools of the social sciences. Certainly this ap¬ 
proach is legitimate and we need its wider application in this 
area. Nevertheless, the feasibility of projecting these devices so 
far back in history may fairly be doubted. The author’s conclu¬ 
sions remain largely negative with regard to showing that economic 
and sociological influences were critical, and it seems clear that 
historians cannot confidently re-create the factual background for 
this type of analysis. Even on the contemporary scene the collec¬ 
tion of ample and accurate data is difficult. Despite this lapse, 
the book remains fascinating and authoritative. 

Another distinguished historian summons us to a re-examina¬ 
tion of pre-Revolutionary church-state relationships with the 
vigorous declaration: “It is indeed high time that we repossess 


4 Chapel Hill: University of North Carolina Press, 1962. Pp. xv, 379. $7.50. 
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the important historical truth that religion was a fundamental 
cause of the American Revolution.” 5 6 In Mitre and Sceptre , 6 Carl 
Bridenbaugh recounts the interdenominational struggle which 
ran for nearly a century before the battle of Lexington and 
Concord. His central theme is the persistent and unsuccessful 
attempts of the Episcopalians to establish an Anglican episcopacy 
in America. The Congregational-Presbyterian opposition to this 
project came to parallel the patriotic opposition to English po¬ 
litical control. Thus the ecclesiastical dispute both shaped and 
was shaped by the colonial movement toward independence. A 
convincing and extended example of the influence of religious 
ideas upon society (and vice versa) is carefully delineated and 
documented. 

What remains unexplained is the reason why the introduction 
of a bishop should portend the dire consequences that were 
widely believed to be inevitable. Bridenbaugh appears to share 
the apprehensions and assumes his reader is equally moved. How¬ 
ever, it would seem that the corruption of religion when enlisted 
in the service of colonialism is hardly worse in principle than the 
corruption of religion when enlisted in the service of national 
independence. It was not simply the Episcopalians who sought 
to win the stakes of “power and place.” 

This is amply demonstrated by Richard J. Purcell's Connecticut 
in Transition: 1775-1818 , 7 a new edition of a masterful mono¬ 
graph which has long been out of print. During the period 
described, the Congregational Standing Order fought to preserve 
its status as the Connecticut establishment. Joined with the 
Federalists, the ministers of the faith defined their role as that of 
fighting atheism and preserving conservative politics in the face 
of growing republican forces. Dissolution of the union between 
church and state became the symbol of wider political issues and 
was finally achieved when the state constitution was drafted in 
1819. Purcell gives us another convincing example of the detri¬ 
ment to both church and state which stems from establishment. 


5 Bridenbaugh, Mitre and Sceptre xiv (1962). 

6 New York: Oxford University Press, 1962. Pp. xiv, 354. $7.50. 

7 Middletown: Wesleyan University Press, 1963. Pp. xvii, 305. $10.00. 
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The Connecticut history is particularly interesting in its ac¬ 
count of the emergence of religious pluralism. Fully as significant 
as the growing strength of non-Congregational churches was the 
splintering of Congregational unity. Thus the established church 
made its own contribution to the forces which would make 
establishment no longer tenable. To some extent the alliance with 
the state put the church in a position in which this division 
became inevitable, and the congregational principle served merely 
to give free rein to splintering forces. Connecticut law reports 
of this period reflect the conflicts within the church, treating 
them simply as property disputes arising from doctrinal differ¬ 
ences. Purcell succeeds in showing that a much wider range of 
conflicts—political, economic, and social—were being fought 
behind the facade of religious establishment. 

Religion and the Presidency 

Rum, Religion, and Votes 8 by Ruth C. Silva is a re¬ 
examination of the 1928 Presidential election. Based entirely 
upon statistical analysis of various correlations, the study leads 
to the conclusion that A1 Smith was a relatively strong Democratic 
candidate, and that neither his Catholicism, his support of repeal, 
nor his big-city background was a significant factor in his defeat. 
The single most significant factor in his favor is declared to have 
been the support of the white foreign-bom population. 

The author suggests that the generally accepted explanations 
for Smith’s defeat have rested too heavily on the oratory and the 
literature of the campaign, which emphasized rum and religion. If 
she is correct in her conclusions, her study is an interesting com¬ 
mentary on the impact of campaigning, as well as a disavowal of 
the siginificance of religious intolerance. The statistical techniques 
cannot conclusively show how the votes would run were it not for 
the religion of the candidate and the position he took on prohibi¬ 
tion. Nevertheless, the absence of significant correlation between 
Smith’s voting strength and these factors requires a serious modifi¬ 
cation of earlier interpretations. 

(A word should be said about the format of this book, which is 


8 University Park: Pennsylvania State University Press, 1962. Pp. ix, 76. $5.00. 
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handsome and incredibly wasteful. Containing only some seventy- 
five pages, it has been inflated in format and price to a degree 
which this reviewer finds unjustifiable.) 

The campaign oratory and literature preoccupies Patricia 
Barrett in her study of the 1960 Presidential election, Religious 
Liberty and the American Presidency . 9 The book is particularly 
valuable for its lengthy catalogue of anti-Catholic printed items, 
with a description of their contents. All of these were circulated 
during the recent campaign. Also included in the appendixes is a 
lengthy bibliography of books and periodical articles relevant to 
the religious issue in the campaign. 

The text of this slim volume presents a very brief review of the 
episodes in the campaign which highlighted the candidate’s reli¬ 
gious allegiance. In dealing with the merits of the arguments 
made against having a Catholic President, Mother Barrett adopts 
an apologetic stance which tends to give inadequate recognition to 
the basis of non-Catholic concern. Nevertheless she fully concedes 
the relevance of the issue of religion and the good faith of many 
who expressed genuine concern. 

This is a useful and readable volume, preserving for future 
research the key to a large body of source materials. It is too early 
to expect a definitive study of the religious factor in the recent 
election, but Mother Barrett has made a contribution in aid of the 
scholar who eventually undertakes that ambitious assignment. 

A popular treatment of religion and politics which deserves 
mention is Religion and the Presidency , 10 by Edward J. Richter 
and Berton Dulce. Surveying the question from the beginning of 
our history as a nation, the authors devote half their pages to the 
Kennedy election. The significant episodes are recounted accu¬ 
rately, but this is not the book in which to seek analysis of the 
underlying issues. 

Religion and Education 

Probably no author is more frequently quoted on Ameri¬ 
can problems of church-state relations than is Thomas Jefferson. 

& New York: Herder & Herder, 1963. Pp. vii, 166. $4.50. 

10 New York: Macmillan Co., 1962. Pp. ix, 245. $6.00. 
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If only for this reason, uncommon interest would attach to Robert 
Healey’s study, Jefferson on Religion in Public Education. 11 Dis¬ 
cursively examining the shreds of evidence from Jefferson’s writ¬ 
ings, he concludes that the author of the Virginia Bill for Estab¬ 
lishing Religious Freedom attempted to relate religion to public 
education in the belief that his own religious views were both 
“right and neutral.” The underlying Jeffersonian purpose was to 
enlist education in the development of the moral man, whose 
activity in society is essential to the preservation of democracy. 

In order to avoid strife and to avoid teaching what may not be 
true, Jefferson was insistent upon the exclusion from public 
education of all denominational doctrine. He believed that there 
was a common core of religious truth which should be taught. 
The moral code was the most important part of this common 
belief. Beyond that, it embraced a recognition of a Creator who 
was the source of our rights and obligations. 

Obviously Jefferson has nothing to say which is directly relevant 
to the more pluralistic scene of contemporary American. We can¬ 
not say with assurance that his desire to avoid denominational 
teaching would lead him to accept the removal of moral instruc¬ 
tion from the school. As is always the case, we cannot avoid 
making our own decisions merely by appealing to the authorities 
of the past. 

Turning to the present status of religion in public schools, we 
find in R. B. Dierenfield’s recent study. Religion in American 
Public Schools, 12 a highly informative survey of the nature and 
extent of various religious elements in public education. Present¬ 
ing the results of a questionnaire which was distributed nation¬ 
ally, he divides the country into five geographical areas and 
reports the prevalence of Such activities as Bible reading, the 
teaching of spiritual and moral values, Bible study, devotional 
exercises in the classroom, grace before meals, and so forth. The 
surprising picture which is drawn reveals pervasive religious prac¬ 
tices—many of them patently illegal—in the public schools. Each 


11 New Haven: Yale University Press, 1962. Pp. xi, 294. $6.50. 

12 Washington: Public Affairs Press, 1962. Pp. vii, 115. $3.25. 
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section of the country appears to have its own preferred pattern of 
religious observance and indoctrination. 

The collection of this information is a valuable service to 
students of the subject. It would be interesting to pursue the same 
investigation in the future and measure the impact of the recent 
Supreme Court decisions on prayer and Bible reading. Change 
undoubtedly is occurring, but the rate and extent is unknown. 

Dierenfield’s text does not match his survey data in interest, but 
consists of a fairly superficial analysis of the historical and legal 
background. 

The practice of Bible reading receives detailed examination in 
a new edition of Donald E. Boles, The Bible, Religion, and the 
Public Schools. 13 The inexorable movement of events has left even 
this edition without the topic’s capstone, the Supreme Court’s 
decision on the question, which was handed down a few months 
after the publication of the book. The study is valuable chiefly 
for collecting a considerable body of cases and other materials 
bearing on the issue. Neither in grace of style nor in acuteness of 
analysis is the work distinguished. 

Two paperbacks in the Syracuse University series on the eco¬ 
nomics and politics of public education are of interest. A group 
study of the politics of public education by Stephen K. Bailey and 
others. Schoolmen and Politics, 1 * makes the point that religion in 
education did not become a public issue until Protestant hegem¬ 
ony was challenged. The present controversy over aid to parochial 
schools, on the other hand, is but a contemporary manifestation of 
a conflict which has gone on for four generations. Church groups, 
it is pointed out, have always been vocal and effective lobbies 
whenever their interests have been challenged. 

On the national scene, the Catholic position respecting federal 
aid to education is briefly but accurately depicted in Frank J. 
Munger and Richard Fenno’s monograph. National Politics in 
Federal Aid to Education . 1B It appears as part of a very able dis- 


13 Ames: Iowa State University Press, 196S. Pp. x, 341. $4.95. 

14 Syracuse: Syracuse University Press, 1962. Pp. xv, iii. $1.75. 

15 Syracuse: Syracuse University Press, 1962. Pp. ix, 193. $1.75. 
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section of the political forces which bear on legislative proposals 
in the field of education. Nowhere is there a better analysis of the 
fate of the recent aid proposals caught in the machinery of 
Congress. 

Public Funds for Parochial Schools? 18 is the title of a pamphlet 
by George LaNoue. It is one of the “Studies of Church and State” 
issued by the Department of Religious Liberty of the National 
Council of Churches. The question the author asks is rhetorical, 
and the pamphlet has none of the objectivity which would entitle 
it to be called a study. It is essentially a brief in support of the 
policy statement of the National Council, the text of which is 
printed on the first two pages. In fact, it appears to be an attempt 
to answer the brief published by the National Catholic Welfare 
Conference. 

A few examples will suffice to show that LaNoue is principally 
interested in scoring points against opponents rather than in 
making a genuine exploration of the issues. Because Mr. Justice 
Douglas has changed his mind, the author questions the authority 
of Everson v. Board of Education as a precedent. 17 He makes no 
inquiry into the present composition of the Court and the prob¬ 
able views of the several members. Indeed, he seems to question 
that the earlier decision was ever authoritative. 

In dealing with Swart v. South Burlington School District 18 he 
leaves the reader with the impression that the United States Su¬ 
preme Court’s refusal to review the state decision implied ap¬ 
proval of it. The Vermont court had held that the use of public 
tax funds to pay tuition at sectarian high schools was unconstitu¬ 
tional. LaNoue knows that the refusal to review cannot be given 
authoritative meaning, for he explains this in a footnote in con¬ 
nection with another case. 19 Even in this footnote he implies that 
the refusal to review is somehow significant even though not au¬ 
thoritative. He indicates that Alaska’s refusal to allow bus rides 
for parochial schoolchildren was denied review by the Supreme 

16 New York: National Council of the Churches of Christ in the U.S.A., 1963. 
Pp. 47. ?0.50. 

IT 330 U.S. 1 (1947). 

18 167 A.2d 514 (Vt. 1961), cert, denied, 366 U.S. 925 (1961). 

i» LaNoue, Public Funds for Parochial Schools? 24 n.94 (1963). 
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Court, but fails to tell us that the Alaska decision rested on an 
independent state constitutional ground. In cases of this kind a 
denial of review is always to be expected and indicates nothing at 
all about the correctness of the state’s reading of the federal 
constitution. 

Most surprising is the author’s notion that a private agency 
cannot serve a public purpose. This will startle lawyers knowl¬ 
edgeable in such diverse fields as charitable trusts and public 
utilities. It is a point decided against the author by a long line of 
famous cases, including the Bradfield 20 and the Cochran 21 cases in 
the field in which LaNoue writes. 

It is not suggested that the author is dishonest with his ma¬ 
terials, but he appears unqualified to analyze and present legal 
authorities. 

Of great interest to those especially concerned with the church- 
state issue in education is a bibliography compiled by Brother 
Edmond G. Drouin, The School Question 22 The author has 
sought to collect the literature on church-state relationships and 
education in the United States with particular emphasis on the 
period from 1940 to 1960. Included are references to books, pamph¬ 
lets, periodical articles, book reviews, unpublished dissertations 
and court decisions. The system of classification, which includes 
such timely headings as “The Religious Garb,” “The School Bus 
Problem,” and “Free Text Books,” will prove useful to those 
working in the field. 

Religion and the American Scene 

One of the essential ingredients for a national confrontation 
of contemporary church-state problems is a knowledge of the 
present role of the churches in our society. In The Catholic 
Church in a Changing America 23 Francis J. Lally presents a highly 
readable, urbane, and incisive analysis of the present position of 


20 Bradfield v. Roberts, 175 U.S. 291 (1899). 

21 Cochran v. Louisiana State Board of Education, 281 U.S. 370 (1929). 

22 Washington, D.C.: The Catholic University of America Press, 1963. Pp. xxi, 
261. $7.50. 

23 Boston: Little, Brown & Co., 1962. Pp. vi, 143. $3.75. 
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Catholicism. His concern is over a false image of Catholicism, 
widely held by Americans and frequently reflected in press reports 
of Catholic positions and actions. 

Catholic writers have a penchant for taking the aid-to-sectarian- 
schools issue as a case in point, and Monsignor Lally does not 
resist this temptation. In a chapter which is unlikely to be very 
convincing to those of different opinion, he attempts to minimize 
the role of Catholic opinion in blocking the federal aid to public 
schools. Rightly, however, he depicts the variety of Catholic 
opinion on this and other public issues. Anyone seriously con¬ 
cerned in understanding Catholic approaches to contemporary 
America could profitably peruse this well-written essay. 

One of his statements concerning parochial schools deserves 
particular attention. “It may be seriously doubted,” he writes, 
“that anything like the present Catholic educational system would 
exist if the traditional public schools of America had not shown 
themselves from the beginning to be unfriendly to the immigrant 
and dangerous to his religious upbringing.” 24 One might well ask 
whether this statement suggests the possibility of a realignment 
of educational resources in this more tolerant age. There is a 
sense in which the aid-to-sectarian-schools question poisons the 
environment of civil discourse, as does the segregation issue. An 
overriding concern over how it is to be solved distorts the judg¬ 
ment on other questions of education and of church and state. 
Resolution of the issue is badly needed. 

The attitudes and practices of Americans on a very wide range 
of religious and interreligious matters are presented in a valuable 
reference book by John T. Thomas, Religion and the American 
People. 25 In 1952 a national survey was sponsored by the Catholic 
Digest. A professional public opinion analyst, Ben Gaffin, planned 
the sample and developed the questionnaire. Interviews were con¬ 
ducted with 2,987 adults. All the results are made available in this 
book. 

Whatever may be the reader’s confidence in sampling tech¬ 
niques, he will find the report a fascinating one. We cannot here 


24 Lally, The Catholic Church in a Changing America 17 (1962). 

25 Westminster, Md.: Newman Press, 1963. Pp. xi, 307. $4.50. 
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clergy taking public stands were in opposition. Thirteen Protes¬ 
tant ministers issued a statement supporting the legislation, as 
did twenty-eight rabbis. The Attorney General rendered an 
opinion that the proposed legislation was not in conflict with the 
Pennsylvania Constitution, which prohibits “money raised for the 
support of the public schools” to be used “for the support of 
any sectarian school.” 160 He proceeded on the theory that since 
the Supreme Court of the state had not passed on the precise issue 
involved, reliance could be placed on the doctrine of presumptive 
constitutionality of legislation until found otherwise by the 
courts. As a matter of public policy he recommended adoption of 
a mandatory bill requiring the school districts to give bus rides to 
non-public school students whenever rides were provided for 
public school students. He favored such a bill in order to avoid 
the divisive community conflict that might arise should the issue 
be ultimately decided on the local level. 

The Pennsylvania House voted for a bill authorizing the bus 
rides on a permissive basis. The Senate passed a bill calling for 
an amendment to the state constitution authorizing the rides. The 
House bill was voted down in the Senate, and the Senate bill was 
tabled in the House through the efforts of supporters of the bus 
rides who regarded a constitutional amendment unnecessary in 
light of the Attorney General’s opinion. 

In Missouri strong Protestant opposition to a bill requiring 
local school districts that transport public school students to carry 
children attending private non-profit schools was spearheaded by 
a specially formed group led by the executive secretary of the 
Missouri Council of Churches, Dr. Harold Stuber. A prominent 
issue was the legality of the bus rides under the constitution, 
which forbids the use of any public funds “to help support or 
sustain . . . any institution of learning controlled by any religious 
creed, church, or sectarian denomination.” A group entitled the 
“Missouri Committee for Equal School Transportation,” which 
was composed in large part of Catholic laymen, supported a bill 
introduced in the House. The bill was tabled in the judiciary 


160 Letter from the Attorney General of Pennsylvania to William W. Scranton, 
the Governor, July 2, 1963. 
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ment making moneys available from the school aid fund for the 
transportation of non-public school children, Michigan had in 
1962 revised its constitution in such a way as not to interfere 
with the twenty-three-year practice of permitting public trans¬ 
portation of such students. The Attorney General specifically 
pointed to the current state constitutional provision regarding 
the school aid fund, which originally was passed in 1962 with the 
limitation that it be used “exclusively for the support of public 
education. ,, A short time thereafter, the provision was amended 
so that the fund could be used “exclusively for aid to school 
districts/' a change that was supported by those who wanted to 
be able to continue public transportation of non-public school 
children. Notwithstanding this opinion, the Michigan chapter 
of the Civil Liberties Union announced it would support a tax¬ 
payer's suit to test the constitutionality of the legislation. 

Maryland has dealt with the issue of publicly financed bus 
rides for non-public school children on a county-by-county basis. 
Legislation was passed providing bus transportation for all pupils 
in Anne Arundel County attending non-profit private schools. 159 
But the legislation must be approved by local referendum in 
accordance with Maryland law which requires such popular 
approval when a prescribed number of voters in the county 
affected sign a petition requesting a referendum. In a November, 
1962 referendum the voters of Baltimore County rejected a law 
similarly requiring establishment of additional routes for non¬ 
public school students that had been passed by the legislature the 
previous year. 

In Pennsylvania the Catholic hierarchy urged their constitu¬ 
ency to write letters in support of a bill in the state legislature 
that would have made it mandatory for a local school district to 
provide bus transportation to children attending private non¬ 
profit schools equivalent to whatever service it provides to public 
school students. The Pennsylvania Council of Churches, along 
with a number of Protestant and Jewish agencies, opposed any 
legislation authorizing bus rides, whether mandatory or optional 
on the local school district. Not all the Protestant and Jewish 


159 Laws of Md., 1963, ch. 854. 
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determine the nature of their children’s education (which draws 
its membership largely from Catholics and from those Jewish 
and Protestant groups that sponsor their own schools), was an 
organization frequently found working for the rides. 

The issue of bus rides came up before the legislatures of at 
least ten states. In two states, Michigan and Maryland, legisla¬ 
tion was passed liberalizing existing programs. In Alabama, Col¬ 
orado, Iowa, Minnesota, Missouri, Nebraska, and Pennsylvania the 
legislatures refused to pass laws initiating such programs. The 
Wisconsin legislature enacted a measure calling for a referendum 
on a proposed amendment to the state constitution that would 
permit public financing of bus rides for private school children. 185 
If approved by the voters, the amendment must then be passed 
again by both houses of the legislature. In 1946 the voters 
rejected a similar amendment. 

The new Michigan law makes it mandatory for local school 
districts operating buses to transport children attending the 
nearest approved non-public schools to their school doors. 156 
Previous law had authorized the districts to give this service at 
their option. The state Attorney General gave his opinion that 
the legislation does not violate either the state or the federal 
constitution. 157 Noting that the prohibition of the Michigan Con¬ 
stitution against the use of public funds for the benefit of any 
“religious sect or society, theological or religious seminary,” is 
similar to a prohibition in the Wisconsin Constitution that was 
held to bar public transportation of non-public school students 
in State v. Nusbaum in 1962, 158 he distinguished the Wisconsin 
situation in two ways. First, he distinguished the Wisconsin 
statute because it only provided for transportation of non-public 
school students to public schools nearest the private ones, an 
arrangement he found inconsistent with the secular purpose of 
seeing that children get to school safely. Second, whereas the 
Wisconsin voters in 1946 had rejected a constitutional amend- 


155 J. Res. 31 (1963). 

166 Public Acts of Mich., 1963, No. 241. 

157 Opinion No. 4177, Letter from the Attorney General of Michigan to William 
J. Lippien, State Senator, Aug. 19, 1963. 

158 115 N.W^d 761 (Wis. 1962). 



245] 


THE YEAR IN REVIEW 301 


direct grants to non-public elementary and secondary schools as 
well as tuition or scholarship grants to children attending them, 168 
a position similar to that taken by the National Council of 
Churches in 1961. 164 The Report approved public support of 
welfare services in general, but had nothing to say about bus 
rides specificially. 

No position was taken by the Report with regard to aid to 
higher education, another similarity with the 1961 statement by 
the National Council of Churches. The National Lutheran Coun¬ 
cil, which includes the American Lutheran Church and the 
Lutheran Church in America as members, adopted as a study 
document, without approving its contents, a report from its 
Committee on Social Trends supporting “limited and specified” 
use of public funds for non-public colleges and universities. On 
the other hand the Baptist Joint Committee on Public Affairs 
took rather vigorous steps to oppose the federal bill providing 
grants to non-public institutions of higher learning which was 
defeated in the House in the fall of 1962. The Committee sent 
to every Representative a telegram containing a resolution of 
the executive committee of the Southern Baptist Convention 
opposing any aid to church-related institutions as an infringe¬ 
ment of the principle of separation of church and state. 

Even though the question of bus rides for parochial school 
children was not taken up as a major issue by the national reli¬ 
gious agencies and groups, it continues to create widespread con¬ 
troversy on the state and local level. Generally Catholics and their 
agencies were supporters of bus rides, while many Protestants 
and Jews were in opposition. The conflict was sharpened by the 
presence and efforts of groups particularly concerned with the 
problem of financing religiously oriented education by the state. 
Protestants and Other Americans United for Separation of Church 
and State was a group frequently found actively opposing bus 
rides. Citizens for Educational Freedom, an organization ex¬ 
pressly concerned with increasing the freedom of parents to 

163 General Assembly of the United Presbyterian Church in the United States, 
op. cit . supra note 1S7, at 11-17. 

164 Public Funds for Public Schools, policy statement adopted by the General 
Board of the National Council of the Churches of Christ, Feb. 22, 1961. 
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on the elementary and secondary levels. Jewish agencies and 
groups, with the exception of the Orthodox ones, took the view 
that aid on the university level would violate the principle of 
separation of church and state and aid on the elementary and 
secondary levels would lead to a fragmentation of education and 
weakening of the public school system. This was the position 
taken by the National Community Relations Advisory Council, 
which includes Reform, Conservative and Orthodox Jewish 
groups. However, the Union of Orthodox Jewish Congregations 
abstained from the resolution embodying this stand, and its 
representative announced that the organization approved of pub¬ 
lic bus transportation of non-public school children and aid to 
higher education. The Rabbinical Council of America, another 
Orthodox group, approved a statement by Senator Ribicoff of 
Connecticut endorsing aid to higher education, tax deductions 
for private school expenses, and federal aid to assist in the financ¬ 
ing of “shared-time” arrangements which extend to parochial 
school students instruction in some secular subjects at the public 
schools. On the other hand, concern for maintaining the primacy 
of public education has led some Jewish groups to oppose “shared¬ 
time” programs; and during the period surveyed, the Central 
Conference of American Rabbis, a Reform group, went on record 
against such programs. 

Protestant groups generally continued to oppose across-the- 
board aid to elementary and secondary private non-profit schools, 
although support is found in some denominations for auxiliary 
benefits such as free bus rides and secular textbooks for students 
attending such non-public schools. The Committee on Social 
Action of the American Lutheran Church drafted a report in 
preparation for a final policy statement in which it supported 
these two auxiliary benefits even though it rejected across-the- 
board aid because only a few churches would benefit from it and 
it would tend to fragmentize public education. 152 The Report on 
Church and State of the United Presbyterian Church opposed 

152 Toward an American Lutheran Position on Church-State Relations in the 
U.SA ., Commission on Research and Social Action of the American Lutheran 
Church, March, 1963. The commission’s position on bus rides and textbooks was 
not a unanimous one. 
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lar import offered from the floor was voted down by a voice vote. 
The bill itself was passed by the House in August, 1963. 

On October 21, 1963, the bill was passed in the Senate with two 
changes. Grants to undergraduate schools were restricted to those 
for construction of science, engineering, and library facilities, and 
an amendment was added to provide for judicial review of the 
constitutionality of the bill. Because of these changes the bill went 
to conference, where the judicial review provision was eliminated 
and compromise was achieved between the across-the-board ap¬ 
proach to grants taken by the House and the limited-categories 
approach taken by the Senate. Grants for construction of facilities 
for use in mathematics and modern language courses were added 
to the Senate categories of science, engineering, and library facili¬ 
ties. The conference bill, which was not opposed by the National 
Education Association, was passed by the House on November 6 
and by the Senate on December 10. It was signed into law by the 
president on December 16, 1963. 150 As of January 1, 1964, the 
major bill relating to elementary and secondary education was 
not close to passage. 151 

The issue of state aid to private church-related schools is the 
public issue that continues to create the greatest controversy 
among religious groups. The Catholic hierarchy and agencies are 
generally in agreement as to the need and desirability of such 
aid. Because of the difficulty in meeting the costs of expanding 
facilities to handle the increase in students, the dioceses of Wil¬ 
mington (Delaware), Cincinnati (Ohio), St. Louis (Missouri), and 
Rochester (New York) announced their parochial schools would 
be unable to meet the increased demand and some Catholic stu¬ 
dents would be compelled to go to public schools. 

Considerable Jewish sentiment was expressed in opposition to 
all forms of public aid to parochial schools or church-related in¬ 
stitutions of higher education with the exception of publicly sup¬ 
ported health services, hot lunches, and similar welfare programs 

150 PL 88-204. 

151 Prior to January, 1964, only two other education bills were passed, one pro¬ 
viding assistance to medical schools (PL 88-129) and another aid to vocational edu¬ 
cation that extended the National Defense Education Act for another year (PL 
88 - 210 ). 
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the public and private schools would come about in grants for 
the improvement of teachers’ salaries and for support of emer¬ 
gency classroom construction. The public schools would receive 
one and a half billion dollars in grants over a four-year period; 
the private schools would receive no aid of this kind. 

There was, as in previous years. Catholic opposition to federal 
general aid grants to elementary schools that did not include 
non-profit private schools. Because of this. Catholic spokesmen 
urged separate bills for the aid program to higher education and 
for the one to elementary and secondary education so that the 
undesirable features of the latter would not impede passage of 
the former. On the other hand, the National Education Associ¬ 
ation urged that the omnibus bill be kept intact so that the 
more acceptable higher education program would supply the 
necessary leverage to carry along the much more controversial 
program for the lower levels. 

Upon advice of congressional leaders that the chances for 
passing any federal aid legislation would be increased by dealing 
with the various programs separately, the administration agreed 
to the introduction of separate bills. Continuation and expansion 
of the National Defense Education Act, grants for library con¬ 
struction, grants and construction loans to higher education, and 
grants to public elementary and secondary schools were separated 
out and handled by different bills. Representative Green ag ain 
introduced a bill to aid higher education, 149 and as did the bill 
introduced by her the previous year, it went beyond the Presi¬ 
dent’s program in providing matching grants as well as loans for 
the construction of academic facilities for public and private col¬ 
leges as well as graduate schools. Excluded from such grants would 
be facilities to be used for sectarian instruction or religious wor¬ 
ship or those to be used primarily for a program of a school or 
department of divinity. As originally introduced, the bill con¬ 
tained a provision designed to authorize court suits to test the 
constitutionality of federal aid to private church-related insti¬ 
tutions. It was deleted in committee, and an amendment of simi- 


149 H.R. 6143, 88th Cong. 1st Sess. (1963). 
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was the opposition of the National Education Association, which 
sent a telegram to every Representative urging defeat of the 
measure on the ground it would violate the principle of separa¬ 
tion of church and state. 

In the early part of 1963 an Administration bill was introduced 
in the Congress extending federal aid to all levels of education. 148 
On the higher level the bill would have authorized construction 
loans for academic facilities, grants for library facilities and 
equipment, and, on the graduate level alone, matching grants 
for the construction of new facilities, acquisition of new equip¬ 
ment, or expansion of faculty. It would also have authorized 
grants to institutions of higher education to strengthen programs 
for the preparation of elementary and secondary school teachers 
and training programs for the teachers of students requiring 
specialized education. In addition the omnibus bill would have 
continued and expanded the student loan, graduate fellowship, 
and modern foreign language training and research programs of 
the National Defense Education Act, which are to run out in 1964. 
Private as well as public institutions would be eligible to par¬ 
ticipate in all these programs. The Act would also have extended 
the loan-forgiveness-for-teachers feature of the National Defense 
Education Act to those employed in non-profit private elementary 
and secondary schools. 

On the elementary and secondary school level the eligibility of 
private non-profit institutions to share in the aid would be very 
limited under the Administration bill. It would have continued 
and expanded the National Defense Education Act’s programs 
for teacher-training institutes, for guidance, counseling and test¬ 
ing, and for the purchase of science, mathematics, and foreign 
language instruction equipment. Private non-profit schools would 
share on an equal basis only in the teacher-training institutes and 
aid for testing, but they would not get aid for counseling and 
guidance; and whereas public schools would obtain grants for 
science and other instruction equipment, the private schools would 
be entitled only to loans. The main difference in treatment between 


148 National Education Improvement Act of 1963, S. 580. 88th Cong. 1st Sess. 
(1963). 
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time when school is in session or the buildings are being used for 
school purposes. He exhorted school districts that were co-oper¬ 
ating with religious groups in a way contrary to these constitu¬ 
tional limitations to discontinue or change their practices. 

Complaints regarding the use of nuns in religious garb as 
public school teachers continues. In Bremond, Texas, the prac¬ 
tice was discontinued after being subjected to sustained but un¬ 
successful attack in the state courts and before administrative 
boards, all of whom disclaimed jurisdiction. A suit that had been 
commenced in the federal court was rendered moot by the ter¬ 
mination of the practice. 

On the issue of religious instruction in the public schools the 
report of the United Presbyterian Church had this to say: “Min¬ 
isters, priests, and rabbis should be free to speak in public schools, 
provided their speaking does not constitute religious indoctrina¬ 
tion or their presence form a part of religious observance.” 146 

PUBLIC AID TO RELIGIOUS INSTITUTIONS 

The issue of public aid to religiously oriented private edu¬ 
cation became a major stumbling block to the President’s pro¬ 
gram for federal aid to education. In the closing days of the 
Eighty-seventh Congress, action was taken on a bill introduced 
by Representative Edith Green of Oregon providing federal aid 
to higher education. 147 The bill, in the form it emerged from con¬ 
ference, authorized matching grants for the construction of 
libraries and buildings to be used for instruction in the natural 
and physical sciences and engineering. Government loans were 
also authorized for general classroom purposes. Both public and 
private institutions were to receive the grants and loans. The bill 
was passed by the House and then by the Senate with some 
revisions. When the bill was sent back to the House from con¬ 
ference, the vote was to send the bill back to committee, which 
was in effect a vote to kill it. What was generally credited as 
the most significant and perhaps decisive influence on the vote 


146 General Assembly of the United Presbyterian Church in the United States, 
op. cit. supra note 137, at 7. 

147 h.R. 8900, 87th Cong. 2d Sess. (1962). 
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body’s general agreement with this aspect of the Court’s decision 
by referring to the recent statement of the General Board which 
placed primary responsibility on the home and church for reli¬ 
gious nurture of the young. 141 

With regard to religious instruction in the public schools, 
efforts to obtain strict compliance with the McCollum : 142 deci¬ 
sion, which banned the offering of voluntary religion courses by 
representatives of the various faiths on school property during 
the school day, still crop up. This too had been an unpopular 
decision when handed down in 1948, and it still encounters 
some resistance. One limiting technique devised after the Supreme 
Court upheld released time in the Zorach case 148 was for a school 
board to lease part of a school building to church organizations 
for the conduct of religion classes during the released-time 
periods. Such an arrangement has existed for some time between 
the school board of Plymouth, Ohio, and the North Richland 
Council of Christian Education. After receiving an opinion from 
the county prosecutor 144 that the program was unconstitutional 
under the McCollum case if sectarian courses in religion were 
being offered, the school board voted this past year to continue it 
without a formal inquiry into the nature of the instruction. 

Apparently similar arrangements are found in Illinois. In 
response to the large number of inquiries his office received con¬ 
cerning religious instruction in the public schools after the deci¬ 
sion forbidding the New York Regents’ Prayer, the Superin¬ 
tendent of Instruction issued a booklet containing the United 
States Supreme Court decisions in the McCollum, Zorach and 
Engel cases, as well as a state court opinion holding Bible read¬ 
ing unconstitutional under Illinois law. 145 In commenting on 
these cases the Superintendent observed that religious education 
classes could not be conducted in school buildings during the 

141 Supra note 138. 

142 McCollum v. Board of Educ., 333 U.S. 203 (1948). 

143 Zorach v. Clauson, 343 U.S. 306 (1952). 

144 Opinion No. 62-404, Letter from the Prosecuting Attorney of Richland County, 
Ohio, to the Board of Education of Plymouth Local School District, Oct. 9, 1962. 

145 Superintendent of Public Instruction of Illinois, Supreme Court Decisions 

CONCERNING READING OF THE BIBLE AND RELIGIOUS EDUCATION IN THE PUBLIC SCHOOLS 

(1963). 
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on “special occasions.” With regard to use of the Bible in the 
public schools, it had this to say: “The full treatment of some 
regular school subjects requires the use of the Bible as a source 
book. In such studies—including those related to character 
development—the use of the Bible has a valid educational pur¬ 
pose. But neither true religion nor good education is dependent 
upon the devotional use of the Bible in the public school 
program.” The revised statement was adopted by the General 
Board with the Greek Orthodox Church disclaiming and dis¬ 
associating itself from it. 

The attitude of some Protestants about the Supreme Court deci¬ 
sion was to approve the result, but with some reservations. The 
Report of a Special Commission of the Lutheran Church in 
America recognized the soundness of the result in a pluralistic 
society, but did question the Court’s consistency in allowing pub¬ 
lic schools to engage in patriotic exercises, which to many have 
religious overtones, as well as the soundness of the Court’s policy 
in establishing national rules and regulations to govern matters 
of primarily local concern and interest. 139 Although the president 
of the Lutheran Church in America believed elimination of the 
devotional practices did not entail much of a religious loss, he 
saw the decision as a watershed signalizing the fact “that the 
United States of America, like many other nations, is past the 
place where underlying Christian culture and beliefs are assumed 
in its life.” 140 Methodist Bishop John Wesley Lord found there 
would be some religious loss and Episcopal Bishop James P. 
DeWolfe saw that the decision could lead toward increasing 
secularism, but both felt the benefit of the decision would out¬ 
weigh any loss if it led to increased recognition and assumption 
of responsibility for the religious nurture of the young in the 
home and the church. 

Many Protestants viewed the decision as having the salutary 
religious effect of emphasizing the importance of the home and 
church or synagogue in the teaching of religious commitment. 
The president of the National Council of Churches indicated that 


1 3 ® Religious News Service, July 22, 1963, p. 1. 
140 Religious News Service, June 17, 1963, p. 25. 
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decision, but urging respect for and compliance with it as the 
law of the land. Very few Catholic clergymen spoke in favor of 
the decision, but several joined with Jewish and Protestant spokes¬ 
men in a statement under the auspices of the National Conference 
of Christians and Jews urging respect for the decision, which they 
found rested on the principle of “wholesome neutrality” and was 
not designed to further atheism or irreligion. 

Typical of the strong disapproval from fundamentalist groups 
was that voiced by the National Association of Evangelicals in 
opposing the decision as a blow to religion. Methodist and Epis¬ 
copalian spokesmen were divided in their views, with the major¬ 
ity favoring it. But other Protestant groups for the most part 
either strongly approved of the decision or accepted it as a neces¬ 
sary constitutional development in a pluralistic society. Strongest 
Protestant support for the decision came in advance of it from 
the United Presbyterian Church. About a month prior to the 
decision the General Assembly of the church adopted a com¬ 
prehensive report on church-state matters which not only sets 
out that body’s basic views on church-state relations but also 
takes positions on specific issues of current concern. 187 It opposed 
prayers and devotional Bible reading in the public schools on 
the ground they tend toward indoctrination and meaningless 
ritual. (Dr. Elwyn Smith presents a detailed analysis of the 
Report, supra p. 195.) Shortly thereafter, the Department of 
Religious Liberty of the National Council of Churches proposed 
for adoption by the General Board a statement similarly oppos¬ 
ing such exercises. It ran into opposition, particularly from the 
Greek Orthodox constituency. The statement was then revised 
so as to emphasize the importance of learning about religious in¬ 
fluences in history and culture. 138 The revised statement recog¬ 
nized “the wisdom and authority” of the Engel decision in for¬ 
bidding the composition and recitation of state composed prayers. 
But it went on to maintain it was best to leave up to the dis¬ 
cretion of local school boards the desirability of having prayers 

137 General Assembly of the United Presbyterian Church in the United States, 
Relations between Church and State in the United States of America (1963). 

138 The Churches and the Public Schools, Policy statement adopted by the Gen¬ 
eral Board of the National Council of Churches of Christ, June 7, 1963. 
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and Kentucky senates passed a resolution urging such an amend¬ 
ment. It was expected, however, that the proposals would never 
get out of committee in Congress, just as similar bills introduced 
after the Engel decision had not. In Illinois, where the state 
constitution has been interpreted to forbid Bible reading in the 
schools, there nonetheless was a strong reaction to the Schempp 
opinion by the legislature. It passed a bill authorizing school¬ 
teachers to conduct daily recitation of the national anthem, 
but it was vetoed by Governor Kemer because he believed its 
purpose was to use recitation of the stanza referring to God as 
an instrument for indulging in a collective defiance of the United 
States Supreme Court.” 134 

Only two states made an immediate move to implement by 
formal authorization the Supreme Court’s suggestion that religion 
could be presented “objectively as part of a secular program of 
study.” They were Florida and California. The Florida legis¬ 
lature enacted a law authorizing local school boards to present 
courses in the “objective study of religion.” 136 The California 
legislature enacted a law expressly permitting religious references 
in the public schools when “incidental to or illustrative of matters 
properly included in the course of study” and as long as they did 
not “constitute instruction in religious principles” or “aid to any 
religious sect [or] church.” 136 

In religious circles critical reaction to the Court’s decisions 
and opinion was not as sharp as that following the Engel 
case. Strongest support came from the Jewish community. 
Strongest criticism came from the Roman Catholic, Eastern 
Orthodox, and fundamentalist Protestant groups. These were 
joined by some leading figures from other Protestant denomi¬ 
nations, including Bishop Pike of the Episcopal Church and 
Bishop Corson of the Methodist Church. Three of the five 
American cardinals spoke strongly against the opinion, con¬ 
demning it as hostile to religion. Cardinal Meyer made no com¬ 
ment, and Cardinal Ritter joined with Jewish and Protestant 
clergymen in a statement neither approving nor disapproving the 


134 Religious News Service, Aug. 30, 1963, p. 4. 
136 Laws of Fla., 1963, ch. 63-532. 

136 Statutes of Cal., 1963, ch. 360 
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such a limitation with regard to the study and recitation of books 
and documents that make reference to God, practices which he 
found expressly permitted by the Supreme Court when done as 
part of exercises designed to encourage or express love for country. 

In some states, such as Rhode Island, officials carefully restricted 
their directives to prohibiting prayers and Bible reading, with the 
purpose of permitting other practices to continue until specifically 
prohibited by the courts. 

Some school parents in New York challenged recitation of the 
pledge of allegiance as a devotional exercise because the words 
“nation under God” are found in it. However, the Commissioner 
of Education, relying on language in Mr. Justice Brennan’s con¬ 
curring opinion in the Schempp and Murray cases, held that until 
specifically prohibited by the courts the pledge could be regarded 
as permissible recognition of the historical fact that our nation 
was believed to have been founded “under God.” 182 In California 
a suit which will probably find its way into the appellate courts 
was started by a schoolteacher and supported by the American 
Civil Liberties Union to have the words “under God” removed 
from the pledge of allegiance. 

The principle of neutrality toward religion in public education 
was raised in a new setting in California. Some parents of school- 
children complained to a local school board that teaching about 
the Darwinian theory of evolution was inconsistent with the 
Christian religion and promoted atheism. The Attorney General 
advised the Superintendent of Public Instruction that neutrality 
only forbade the indoctrination of religious beliefs and did not 
prohibit teaching about religion or about social, philosophical, or 
scientific theories. 188 

Preliminary steps were taken in some of the legislatures attempt¬ 
ing cancellation or circumvention of the Supreme Court’s deci¬ 
sions. In Congress over fifty bills were introduced in the House 
to amend the Constitution to permit prayers and Bible reading 
in the public schools, and a number of senators joined in a 
similar measure in the upper chamber. Both the Pennsylvania 

132 Supra note 130. 

133 Letter from the Attorney General of California to Max Rafferty, Superin¬ 
tendent of Public Instruction, June 20, 1963. 
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more or less concurred in these views, maintaining that prayers 
“permitted” by school authorities instead of “required” by them, 
would constitute a subterfuge designed to evade the Court’s 
opinion. He did approve of “unorganized, private or personal 
prayer or Bible reading by pupils during free moments of the 
day which is not part of the school program and does not inter¬ 
fere with the school schedule.” 128 On the other hand, officials in a 
few states, including Connecticut, appeared to find more leeway 
in the opinion and decided to leave religious exercises up to the 
discretion of the individual teacher. 

There appeared to be unanimous agreement that a period of 
silent meditation was lawful provided that the teacher in no way 
influenced the content of the period, but the New York Com¬ 
missioner of Education questioned the educational value of a 
practice in which the teacher could not take a positive and direct 
role. The Massachusetts Attorney General took a more liberal 
view of baccalaureate exercises than had the state Department 
of Education, which called for their elimination as part of June, 
1963, graduation exercises. In his opinion, which was rendered 
after the Department’s announcement, the Attorney General 
found such exercises proper because they were voluntary and not 
part of the educational program. 129 

With regard to historic documents and patriotic songs, after 
the Schempp and Murray cases the New York Commissioner went 
beyond prohibiting them when expressly designated for use as 
official prayers and barred them whenever they were selected and 
presented in such a manner as to constitute a religious devotion. 130 
On this basis he ruled against daily recitation of the fourth stanza 
of “America” as an opening exercise. The Attorney General of 
Maine took a similar position with regard to religious hymns, 
which he ruled could be sung as long as this was not done as 
part of a regular exercise. 131 On the other hand, he did not express 

128 Official Opinion No. 260, Letter from the Attorney General of Pennsylvania 
to Charles H. Boehm, Superintendent of Public Instruction, Aug. 26, 1963. 

129 Supra note 127, at 12-13. 

130 in the Matter of Worthing, No. 7249, New York State Department of Educa¬ 
tion, July 26, 1963. 

131 Letter from the Attorney General of Maine to Warren G. Hill, Commissioner 
of Education, June 21, 1963. 
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tices by state officials in Maine, Massachusetts, New Jersey, New 
York, Pennsylvania, Rhode Island, and Vermont, a number of 
local school districts announced they would continue the pro¬ 
hibited exercises. In New York such defiance could only create 
delay and inconvenience, since the state department of education 
has direct jurisdiction over local school boards in these matters. 
In New Jersey and Rhode Island public announcements by state 
officials raised the threat of withholding state funds from localities 
that refused compliance; but in Massachusetts and Pennsylvania 
public statements indicated state authorities are limited in what 
they can do. In states such as these, private taxpayer suits, and 
possibly suits brought by the state attorneys general, may be the 
most important means of enforcing compliance. 

There was some confusion as to the precise limits of the prohi¬ 
bition in the Supreme Court ruling, and efforts were made, even by 
state officials ordering or advising compliance with the Court’s 
decision, to introduce or maintain in the schools religious refer¬ 
ences and even exercises to the extent legally possible. Two areas 
of uncertainty stood out. First, some were unsure whether teachers 
or students could engage in prayer or devotional exercises on 
their own initiative. Second, a good deal of consideration was 
given to the question whether local school boards could require 
or authorize the recitation of historical documents or traditional 
patriotic songs or poems having religious overtones. The New 
York Department of Education took an early stand on the first 
question soon after the Engel case. Its legal counsel maintained 
that any prayer said during the school day would receive at least 
implicit sanction from the teacher and thereby become an official 
prayer, since the teacher was an agent of the state. The Attorney 
General of Massachusetts took a similar position, but went on to 
maintain that it would be proper for students to gather in school 
before the beginning of classes and recite prayers or read the Bible 
as long as there was no participation or persuasion by teachers or 
school officials and the classroom was open for any orderly activ¬ 
ities of the students. 127 The Attorney General of Pennsylvania 


127 Letter from the Attorney General of Massachusetts to Owen B. Kieman, 
Commissioner of Education, Aug. 20, 1963. 
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permitted prayer . 126 His opinion implied that the Arkansas 
statute was constitutional and went on expressly to urge the con¬ 
tinuation of existing practices. It put great pressure on school¬ 
teachers to do just that. The Arkansas statute subjects a teacher 
to a fine for failure to read the Bible daily, and upon a second 
conviction the teacher’s position becomes vacant and his contract 
null and void. 

The Department of Education of Idaho took a position similar 
to that of the Arkansas Attorney General. Even though the Idaho 
statute requires daily reading of the Bible in the schools, the 
State Superintendent of Education intends to continue existing 
practices because he has no direct evidence that the statute con¬ 
flicts with the Schempp decision. 

Officials in a number of states had not taken any position by the 
beginning of the school year. In some states, such as Wisconsin, 
Illinois, Louisiana, Nebraska, South Dakota, and Washington, 
there was no need for special advice or action based on the 
Supreme Court’s decision because local law already prohibited 
religious exercises. In other states, such as North Dakota, state 
officials felt no special action or advice was necessary because 
there were no state laws on the subject and only a few schools ever 
followed the practice of conducting devotional exercises. In the 
remaining states that took no action, the question was simply 
left in the hands of local authorities, at least in the first instance. 
This was a view expressly adopted in North Carolina, where there 
have been no state statutes or regulations concerning Bible read¬ 
ing or prayers in the schools. For this reason the Superintendent 
of Public Instruction did not believe any action was called for on 
the state level, even though religious practices had been adopted 
by a number of local school boards. 

In the Northeast, where there had been widespread use of reli¬ 
gious exercises in the schools, state officials took early steps to 
bring about compliance with at least the specific prohibitions 
against prayers and devotional Bible reading. But despite 
announcements ordering or advising the end of these two prac- 

126 Letter from the Attorney General of Arkansas to Glenn W. Black, Superin¬ 
tendent of Schools, Siloam Springs, Arkansas, Aug. 7, 1963. 
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cises could be continued until the Supreme Court ruled on them 
specifically in the Schempp and Murray cases . 123 

The ruling of the Court in these two cases was also met with 
considerable resistance, but state and local authorities found it 
more difficult to avoid. Some state officials simply called for 
continued religious exercises in defiance of the Court. This was 
true in Alabama, Mississippi, and South Carolina. In Florida 
each county was to set its own policy pending a final ruling in the 
Bible-reading case that had been remanded to the state courts by 
the Supreme Court ; 124 and Dade County, where the suit origi¬ 
nated, announced it would continue prayers and Bible reading in 
the interim. The Attorneys General of both Delaware and 
Arkansas interpreted the Supreme Court opinion as permitting 
daily Bible reading without comment as long as participation on 
the part of students was voluntary. The Delaware Attorney Gen¬ 
eral found the state Bible-reading law, which is mandatory on 
local districts and has no provision for excusing students, uncon¬ 
stitutional and unenforceable . 126 But he interpreted the Supreme 
Court’s decision as prohibiting only officially required religious 
exercises and not “voluntary” ones, which he found could con¬ 
tinue because they are protected by the free exercise clause of 
the federal constitution. His opinion did not touch on what 
action state and local officials could take with regard to “volun¬ 
tary” prayer, and with this advice before it the State Board of 
Education decided to continue Bible reading and recital of the 
Lord’s Prayer as prescribed school exercises. 

The opinion of the Arkansas Attorney General found that an 
Arkansas statute requiring daily Bible reading was a “far cry” 
from the Pennsylvania statute struck down in the Schempp case 
for the reason that in addition to mandatory Bible reading it 


123 School District of Abington Township, Pennsylvania v. Schempp, 374 U.S. 
203 (1946). 

124 Chamberlain v. Dade County Board of Public Instruction, 143 So.2d 21 (Fla. 
1962), judgment vacated and case remanded , 374 U.S. 487 (1963). 

125 Full text of the opinion letter to the State Board of Education from the 
Delaware Attorney General is reproduced in Religious News Service, June 26, 1963, 
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general well-being of the children would be advanced by leaving 
them with the mother. The Judge ordered certain safeguards to 
minimize the risk. In particular, he ordered that the mother give 
immediate written notice to the court should any of the children 
be admitted to a hospital for care or treatment and that periodic 
reports of examinations by competent pediatricians be furnished 
upon order of the court. The Court of Appeals affirmed the find¬ 
ing of the trial court but required that the decree be amended to 
include additional safeguards for the children. These safeguards 
consisted of a court order eliminating the requirement of the 
mother’s consent to a blood transfusion for any of the children 
in the future and specifying the conditions under which any 
licensed physician or surgeon in the state might administer blood 
or plasma when in his judgment it would be necessary to protect 
the life or health of any of the children. 


Legislative, Administrative, and Other Developments 

RELIGION IN THE PUBLIC SCHOOLS 

In the 1962-63 school year officials throughout most of the 
country resisted the logical extension of the holding in the Engel 
case, 121 which had prohibited the use of state-composed prayers in 
the public schools. Despite a consensus among constitutional 
scholars that this case portended the illegality of all prayers and 
religious exercises in the public schools. New York was the only 
state to view the decision in this light and to bar all devotional 
exercises. The Commissioner of Education held as unconstitu¬ 
tional the requirement of a local school district calling for daily 
recitation of that part of the national anthem referring to God 
because the selection was designated for use as an official prayer. 122 
In those states where Bible reading and traditional prayers were 
widely used, the authorities took the position that only state 
composed prayers were forbidden and traditional religious exer- 


121 Engel v. Vitale, 370 U.S. 421 (1962). 

122 in the Matter of Rubenstein, No. 7099, New York State Department of Educa¬ 
tion, Aug. 28, 1962. 
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prior to the divorce. By court order the defendant father was 
given custody of the child only during the summer months and 
permission to enroll him in a Hebrew religious school during the 
other months. 

Plaintiff mother sought to enroll the child in a Lutheran school, 
which refused to admit the child because he was enrolled in a 
Hebrew school. The mother then brought suit to set aside the 
previous court orders giving her husband the right to enroll the 
child in a Hebrew school. Defendant answered stating that since 
the child had commenced studying the Jewish faith it would be 
detrimental to teach him another religion. 

The trial court denied plaintiff’s petition and ordered her to 
enroll the child in the Chicago Public School System and the 
B’nai Zion Hebrew School. The Appellate Court upheld the 
trial court. It found that plaintiff had adduced no evidence to 
show changed conditions to justify altering the original order 
concerning enrollment in the Hebrew school. As to enrollment 
in the public school, the Appellate Court upheld this part of the 
order too. It found that even if the Lutheran school would admit 
the child while he was attending a Hebrew school, it would not 
be in the best interests of the child to attend both of them. 

The question of religious opposition to blood transfusions 
arose in a Maryland case in which a father sought to gain custody 
of three children who had been given to the mother’s keeping 
pursuant to a divorce decree. 120 The father’s case rested largely 
on the fact that the mother, a convert to the Jehovah’s Witnesses, 
had refused to agree to a blood transfusion when one of his 
children was bleeding to death from a peptic ulcer. The child’s 
life had been saved only because the hospital started giving blood 
transfusions after obtaining consent from the father and con¬ 
tinuing them upon obtaining a court order. The wife had testi¬ 
fied that she would refuse to consent to such transfusions in the 
future, and for this reason the husband claimed continued custody 
of the children by the mother would endanger their safety. The 
trial court, while recognizing that a risk existed in continuing 
maternal custody, nonetheless so ordered on the ground that the 


120 Levitsky v. Levitsky, 190 A.2d 621 (Md. 1963). 
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A special referee found for the defendant on the ground that the 
weight of the expert testimony supported the two-meeting re¬ 
quirement. The court rejected Hiscox’s Manual as controlling 
authority on Baptist practice in the case because expert witnesses 
had established that many of the practices of the Baptist faith 
differed in the various autonomous congregations. 

In another case, the Supreme Court of Oklahoma relied on the 
principle that civil courts will not review the internal acts of 
religious organizations on matters relating to church policy, 
doctrine, and usage as a reason to deny the demand of plaintiffs, 
members of a church, to examine its books and records. 118 Plain¬ 
tiffs wanted to examine the books to determine whether the funda¬ 
mental procedures and concepts of the church’s constitution had 
been changed, and they based their claim in large part on a 
provision of the Oklahoma Business Corporation Act which 
requires the records of corporations be kept open for examination 
by shareholders “for any proper purpose.” The trial court dis¬ 
missed the action and the Supreme Court affirmed. It assumed, 
without so deciding, that the records provision of the Business 
Corporation Act applied to a religious corporation. It found, 
however, that plaintiffs did not assert a “proper purpose” for 
examination, as would have been the case if they had been claim¬ 
ing a personal interest in the church property or improper man¬ 
agement or wrongful diversion of church funds or property. In¬ 
stead, the court found that the matters complained of involved 
questions of dogma, belief, and religious practices and were issues 
to be determined by church tribunals, not civil ones. 

CUSTODY OF MINOR CHILDREN 

Only two cases of interest involving the custody of children 
were found during the period surveyed. The Ohio case of Stern 
v. Stern 119 involved the religious training of a child whose father 
was Jewish and whose mother had reconverted to the Lutheran 
faith upon divorce. She had converted to Judaism at the time of 
her marriage, and the child had commenced the study of Judaism 


us Wolozyn v. Begarek, 378 P.2d 1007 (Okla. 1963). 
U9 Stem v. Stem, 188 N.E.2d 97 (Ill. App. Ct. 1963). 
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despite the minority’s continued use of the abandoned building. 
The decision proceeded on the premise that the majority had not 
deviated from fundamental doctrines. 

In the North Carolina case the state Supreme Court held that 
it was a factual question for the jury to determine what was the 
jurisdictional structure of a church and whether a factional dis¬ 
pute within a particular Original Free Will Baptist Church was 
to be resolved by majority rule of the congregation or the ruling 
of a regional conference. The court also held that, assuming the 
conference had jurisdiction, it was a fact for the jury to deter¬ 
mine whether that body had acted properly within the limits of 
its jurisdiction. In a dispute in which the conference had sup¬ 
ported a very small minority in the local church, the Supreme 
Court upheld the finding of the jury that the conference had 
jurisdiction over the dispute. Because of errors in the trial court’s 
instructions to the jury, however, it reversed the jury’s findings 
that the conference had acted beyond its authority. The court 
ordered a new trial on this issue, while observing that a civil court 
could set aside the ruling of a church tribunal that violated funda¬ 
mental laws of the church or was clearly wrong and manifestly 
unfair. 

In the Louisiana case, which involved protracted litigation 
concerning a court-ordered election to replace illegally elected 
trustees, the Court of Appeal sustained the finding of the trial 
court that a minority of the congregation was entitled to vote in 
the new election despite the attempt of the majority to disen¬ 
franchise them. The court rested its decision on the charter and 
by-laws of the local church involved. 

Judicial determination of proper Baptist procedures was re¬ 
quired in the New York case of Evans v. Criss . UT Defendant 
minister refused to relinquish his post after his discharge had 
been approved by a vote of 120 to 2 of his congregation on the 
basis of charges and a hearing of which he had notice. The de¬ 
fendant claimed that the custom and usage of the local church 
required two meetings for the discharge of a minister, one to 
decide whether to bring charges, the second to pass on the charges. 

117 240 N.Y.S.2d 517 (Sup. Ct. 1963). 
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opinion because of “a great deal of confusion and misunderstand¬ 
ing” concerning the court’s earlier opinion. He claimed no issue 
of church and state was involved in the case because only ques¬ 
tions of property had been resolved and no judgment had been 
given as to which doctrine was preferable; further, that twenty- 
seven jurisdictions had precedents supporting the action taken 
by the court; and that the defendants had deviated not simply 
from the beliefs of Landmark Missionary Baptists in general, but 
from the articles of faith under which the particular church at 
Traskwood had been operating. 

In Kentucky the highest court held that unless there was a 
clear and radical departure from “established characteristic funda¬ 
mental doctrines,” the courts could not interfere with the acts 
of a majority of a congregational body with regard to the control 
of church property. 114 The court therefore ordered dismissal of 
a suit brought by the minority of a Baptist congregation to obtain 
control of church property and to oust the minister on the ground 
that he was not properly qualified and had not been properly 
ordained. The court held that the mere acceptance of an un¬ 
qualified minister by a congregation, if true, was not so funda¬ 
mental a deviation from established doctrine as to warrant judicial 
interference. The issue was of the kind, the court said, con¬ 
cerning which: “. . . in this world, a majority of the congregation 
must be the final judge.” 116 

Three cases 116 —one arising in Florida, another in North Caro¬ 
lina, and the third in Louisiana—illustrate the variety of ap¬ 
proaches the courts may take with regard to schisms in Baptist 
churches. In Florida the court simply followed the principle that 
a majority controls in a congregational-type church. It held, there¬ 
fore, that a majority of a congregation that had abandoned the 
church building was entitled to the remaining property of the 
church and to continued use of the established church name 

114 Philpot v. Minton, 370 S.W.2d 403 (Ky. 1963). 

115 Id. at 404. 

116 First Independent Missionary Baptist Church v. McMillan, 153 So.2d 337 (Fla. 
Dist. Ct. App. 1963); Western Conference of Original Free Will Baptists v. Miles, 
129 S.E.2d 600 (N.C. 1963). State v. Ellis, 151 So.2d 544 (La. Ct. App. 1963). 
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trines of the church. The defendant, pastor of the Landmark 
Missionary Baptist Church of Trask wood, held to the view that 
a person who has been saved can be lost, a doctrine which expert 
witnesses testified is contrary to the articles of faith of the Land¬ 
mark Church. Because of this and other alleged deviations from 
traditional doctrine, there was an attempt to remove the defend¬ 
ant as pastor, but a majority of the congregation supported him. 
The minority brought suit against the pastor and the majority 
to gain control of the church property and were denied relief 
in the trial court. 

On appeal the Supreme Court of Arkansas reversed but re¬ 
manded the case only for entry of the limited decree of removing 
the pastor. It refused to transfer the property to the minority 
because it hoped that with removal of the pastor the schism 
would be healed. The opinion acknowledged that courts should 
never pass on questions of doctrine. It pointed out that in a 
church with an hierarchical structure doctrinal questions are to 
be determined by appeal to higher ecclesiastical bodies, as are 
questions involving control of property. It went on to say that 
the principle of majority control in a church with a congrega¬ 
tional structure is conclusive only with regard to matters of 
doctrine; it does not extend without qualification to control 
of church property. The court held that this limitation was 
necesary to preserve the essential character of the particular 
church to which members had made contributions in the past. 
It regarded the church property as dedicated to the perpetuation 
of certain doctrines and of a certain kind of church and that 
consequently the majority should lose control of the property 
when it deviated from fundamental doctrines or church organi¬ 
zation. There was a vigorous dissent by one member of the court 
on the ground that the majority opinion was in effect passing on 
questions of doctrine in order to determine whether or not there 
had been a fundamental deviation. 

The court granted defendants a rehearing but again found 
against them, this time revising the judgment to order transfer 
of the property to the minority, as it was now convinced that 
the two groups would not become reconciled. Upon rehearing 
the Chief Justice felt impelled to write a concurring supplemental 
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majority of the local congregation elected to affiliate with the 
Christian Reformed Church and was taking steps to sell 
the church property. Approval of two-thirds of the members of 
the congregation was required for the sale under the articles of 
incorporation of the church. They proposed to turn the proceeds 
over to the synod of the Protestant Reformed Church and ob¬ 
tained the approval of a synod composed of adherents to the 
DeWolfe faction. As a countermove the rival Hoeksma faction 
convened a synod confirming the minority group as the author¬ 
ized officials of the Edgerton church. 

The trial court found that the majority action to sell was 
authorized by the proper church authorities and that the minority 
had forfeited their rights as members of the local church by 
worshipping elsewhere. The Supreme Court of Minnesota re¬ 
versed and ordered a new trial. It held that on the record it was 
impossible to determine which of the rival synods truly repre¬ 
sented the Protestant Reformed Church and which would be the 
one to receive the proceeds of the sale. Since an honest difference 
of opinion existed among members of the local congregation as 
to the interpretation of doctrine, and the constitution of the 
church provided no method for determining such differences of 
opinion, the court regarded the minority’s action as one of 
division and not of secession. It then followed the line of authority 
which holds that courts are not able to settle intra-church con¬ 
flicts over doctrine and therefore declined to find that either 
group had repudiated established doctrine, or had seceded and 
thereby forfeited membership rights in the local church. It held 
the minority had to be consulted about and notified of the sale, 
and also permitted to vote on it. In passing, however, the court 
observed that in view of the plans of the majority to affiliate with 
another church, they would appear to be the secessionists, not the 
minority. 

In Holiman v. Dovers, 113 the Supreme Court of Arkansas held 
that in a case of a schism in a congregational church, the major¬ 
ity could only decide questions of control of property if they 
continued to adhere to the traditional organization and doc- 


iis 366 S.W.2d 197 (Ark. 1963). 
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lines to control church property when authorized to do so by the 
governing authorities of the church. The court relied on the 
principle that it would not interfere with the internal decisions 
of a representative governing body of a church except to deter¬ 
mine whether that body had jurisdiction to do what it did. The 
case involved a congregation that had been founded to adopt 
the rules and disciplines of the German Evangelical Synod of 
North America. The congregation continued to follow the rules 
and disciplines of that church and its successor, the Evangelical 
and Reformed Church, Michigan-Indiana Synod. However, in 
1958, when merger with the United Church of Christ became 
imminent, a majority of the congregation decided to bring in a 
minister affiliated with the American Lutheran Church. The local 
presbytery did not approve of this attempted withdrawal from 
the Evangelical and Reformed Church, and the president of the 
Michigan-Indiana Synod convened a meeting of the minority 
to elect officials. These officials brought the suit to repossess the 
church property and obtain damages. The court, deciding that 
the local church had been organized as part of a body with a 
presbyterian structure and had acquiesced to its jurisdiction for 
a long time, rejected defendants’ argument that the church was 
organized on congregational lines and subject to the will of the 
majority. Money damages were denied on the ground that it was 
impossible to measure them. 

The Minnesota Supreme Court had to deal with the effects on 
a local congregation of a schism in the Protestant Reformed 
Church that produced two factions, one led by Rev. DeWolfe and 
the other by Rev. Hoeksma, each claiming to represent the gen¬ 
uine elements of the church. 112 A local congregation of the church 
in Edgerton was split along similar lines, with the majority, fol¬ 
lowers of Rev. DeWolfe, retaining control of the church property 
and the minority, followers of Rev. Hoeksma, conducting services 
off the premises. An earlier action by the minority to obtain 
control of the church property had been dismissed by the court 
as premature because the minority had not exhausted its remedies 
by taking appeals to higher church bodies. In the meantime the 


112 Veltman v. DeBoer, 118 N.W.2d 808 (Minn. 1962). 
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Council and the various agencies, boards, and corporations of 
the Congregational Christian Church. 

Defendants relied on the New York case of Cadman Memorial 
Congregational Society of Brooklyn v. Kenyon 110 as conclusively 
settling the legality of the merger under the doctrine of res judi¬ 
cata. The New York Court of Appeals in that case had ordered 
the dismissal of an action to enjoin the moderator of the General 
Council from proceeding with the merger and the uniting of the 
subsidiary agencies and boards. Plaintiff resisted application of 
the doctrine of res judicata on the ground that different parties 
with different interests were bringing this second case and dif¬ 
ferent parties had been made defendants. A trial was held 
restricted solely to the issue of whether the parties in both cases 
had such similar interests that the first action had been a repre¬ 
sentative class action binding the plaintiffs in the second suit. 

The district court found for defendants and was affirmed by 
the circuit court. Although the court did agree there were some 
dissimilarities between the interests of the present plaintiffs and 
the Cadman plaintiffs with regard to the assets and properties of 
some of the subsidiary organizations, there was no showing that 
those differences were of such a nature as to entitle plaintiffs to 
different judgment. There were two main differences. In the 
present action some of the plaintiff churches had property subject 
to mortgages held by one of the subsidiary corporations, and un¬ 
like the Cadman case this one involved individual ministers and 
church members who had joined in the action as plaintiffs. The 
court conceded there might in the future arise basically different 
interests if, for example, a pension right were denied to an 
individual because of failure to join the United Church of Christ 
or a mortgage were foreclosed for the same reason. But on the 
record the court found no interest imminently threatened in 
such a manner. 

In Immanuel Evangelical Lutheran Church v. Fromm 111 the 
Michigan Supreme Court upheld the rights of a minority of a 
congregation belonging to a church organized along presbyterian 


no 116 N.E.2d 481 (N.Y. 1953). 
in 116 N.W.2d 766 (Mich. 1962). 
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that the long-standing acceptance of and acquiescence to the 
change of control barred the claims of the Russian Orthodox 
Church under the doctrines of estoppel and laches. With regard 
to an accounting, the Court pointed out that existing funds for 
the most part came from contributors relying on the fact of 
American control and should be disposed of according to their 
expectations. As to the real property, the Court referred to an 
action in 1925 quieting title in the plaintiff corporation, which 
then recognized the authority of the American body. The Rus¬ 
sian Orthodox Church had never contested the action and many 
improvements were made subsequent to it, facts that established 
the bar of laches. This judgment was left undisturbed when the 
United States Supreme Court refused to grant certiorari from the 
Lorain County Court of Appeals. 

The other case in which the Court denied certiorari. First 
Congregational Church v. Evangical and Reformed Church , 109 
grew out of the merger of the Congregational Christian Church 
and the Evangelical and Reformed Church into the United 
Church of Christ. Several Congregational churches that dissented 
to the merger brought an action in the federal district court 
against the Evangelical and Reformed Church to set aside certain 
actions taken as an integral part of the merger. The total effect 
of plaintiffs’ demands would have been to nullify the merger. 
Of particular interest and importance was the demand made with 
regard to the status of the agencies, boards, and corporations of the 
Congregational Christian Church that had been formed to carry 
on specified functions. Non-assenting churches to the merger had 
made contributions to these bodies. Relief was sought to protect 
the interests and membership of the non-assenting plaintiffs in 
these bodies by prohibiting their union with similar agencies, 
boards, and corporations of the defendant. Joining with the non¬ 
assenting churches as plaintiffs were individual ministers, indi¬ 
vidual members of churches, and individual members of various 
boards and agencies of the Congregational Christian Church 
that opposed the merger. Joined as defendants with the Evan¬ 
gelical and Reformed Church were the treasurer of the General 


109 305 F.2d 724 (2d Cir.), cert, denied, 372 U.S. 918 (1963). 
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churches that rejected the jurisdiction of the Moscow Patriarch 
because of domination by the Soviet government. 108 Action was 
brought in the name of the corporation controlling the church 
located in Lorain, Ohio, which had placed itself under the 
jurisdiction of the American body and continued thereunder for 
over thirty years. It was brought against the pastor of the church, 
who had visited Moscow in 1960 and secretly accepted the author¬ 
ity of the Patriarch. When this was learned, the local bishop of the 
American church ordered the removal of the pastor, who resisted. 
The bishop then authorized the congregation to vote in a new 
set of officials, who brought this action. They asked the court to 
enjoin the pastor from officiating in the local church along with 
the officers who had remained loyal to him. They also asked for 
an accounting of the church funds and restoration of the real 
and personal property of the church to the plaintiff corporation. 

Defendant pastor relied on the protracted litigation involving 
St. Nicholas Cathedral in New York City, which twice reached 
the Supreme Court. In these cases, Kedroff v. Saint Nicholas 
Cathedral, 1 ® 1 and Kreshik v. Saint Nicholas Cathedral, 10 * the 
Supreme Court held that the state of New York could not take 
either legislative or judicial action to transfer church property 
from the jurisdiction of the Russian Orthodox Church to the 
Russian Orthodox Greek Catholic Church. Maintaining that the 
principle of separation of church and state required the civil 
courts not to interfere with the internal organization of a church, 
the Court held that the jurisdiction of the Moscow Patriarch 
should remain undisturbed by any governmental action. 

Starting with the distinction that in the Kedroff and Kreshik 
cases the American church was seeking governmental aid in order 
to transfer church property from the parent Russian Orthodox 
Church to its American offspring while in the instant case it was 
the parent body in effect seeking governmental aid in obtaining 
restoration of control, the Court found for plaintiff on the ground 


108 Russian Orthodox Greek Catholic St. Peter and St. Paul’s Church v. Burdikoff, 
189 N.E.2d 451 (Ohio Ct. App. 1962); appeal dismissed, 186 N.E.2d 847 (Ohio 1962); 
cert, denied, 374 U.S. 808 (1963). 

107 344 U.S. 94 (1952). 

108 363 U.S. 190 (1960). 
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There was a concurring opinion addressed to the point that 
the defendant might have lost his privilege because he had re¬ 
peated the charge several times without making any attempt to 
investigate the truth of it. The concurring judge nonetheless 
found that the statement was made in good faith and that there 
was just cause for the defendant to believe it was true because of 
the way plaintiff had been acting. 

RELIGIOUS INSTITUTIONS AND ZONING RESTRICTIONS 

Several cases involving zoning restrictions as applied to 
churches and church schools were decided in the period sur¬ 
veyed, 104 but only one reported case, Willis v. New Orleans Je¬ 
hovah’s Witnesses, Inc., 105 raised an interesting question turning 
on the religious purpose of the building. In that case the defend¬ 
ant had acquired land to build a church in a subdivision subject 
to blanket restrictions permitting only single family dwellings. 
In 1956, however, all owners of the subdivided plots had con¬ 
sented to the erection of a Catholic church and school on part of 
the subdivision. Defendant did not attack the restrictions as such, 
but argued that the owners could not discriminatorily enforce 
them in court against Jehovah’s Witnesses after waiving them in 
the case of a Catholic church. The Court of Appeals of Louisiana, 
in upholding an injunction restraining defendant from building 
a church, answered this argument by stating that neither prece¬ 
dent nor reason barred the plaintiffs from enforcing this restric¬ 
tion even when motivated by prejudice. As a matter of fact, how¬ 
ever, the court found not a scintilla of evidence on the record to 
support the charge of prejudice. 

INTRA-CHURCH DISPUTES 

The Supreme Court denied certiorari in two cases involv¬ 
ing intra-church disputes. One case was an outgrowth of the 
establishment of the autonomous Russian Orthodox Greek Catho¬ 
lic Church in the United States by a number of Russian Orthodox 

104 E.g., Saint Cassian’s Catholic Church v. Allen, 185 A.2d 420 (N.J. Super. Ct. 
1962); rev’d, 190 A.2d 667 (N.J. 1963). 

105 156 So.2d 310 (La. Ct. App. 1963). 
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defendant church while she was allegedly there for “prayer and 
for the purposes of having her Easter basket blessed in accordance 
with the church’s tenets and pursuant to her religious beliefs.” 102 
Defendant was granted summary judgment on the basis of its 
exempt status under the statute. On appeal plaintiff argued the 
statute violated the establishment clause because of the “State’s 
gift” of freedom from liability to a church organization, an act 
which on its face is designed to advance religious interests. In 
addition, plaintiff argued that the statute interfered with her 
religious liberty inasmuch as she lost her right to compensation 
for the reason that she was visiting the church to worship. It 
was the religious purpose of the visit that established her status 
of beneficiary under the statute and precluded recovery. In affirm¬ 
ing for the defendant, the Superior Court simply rejected these 
arguments outright without giving any reasons. 

In a slander case the Louisiana Court of Appeals recognized a 
qualified privilege on the part of a clergyman to question the 
mental stability of a person attempting to undermine respect 
for and obedience to ecclesiastical authority by publicly challeng¬ 
ing the orders and teachings of his church. 103 The case arose out 
of the efforts of the Catholic Church to integrate its parochial 
schools. Plaintiff had been excommunicated for publicly advocat¬ 
ing disobedience toward the Archbishop’s official order for inte¬ 
gration of the schools. Defendant priest had on several occasions 
told his congregation and various parishioners that plaintiff had 
been “in an institution.” 

In upholding a dismissal of plaintiff’s slander action, the court 
held that even though the priest was mistaken about plaintiff’s 
confinement to an institution, he had a qualified privilege to make 
the statement to his parishioners because he and they had a mutual 
interest in the preservation of respect for and obedience to the 
ecclesiastical edicts of the Archbishop. The court held that the 
privilege extended to statements made in good faith designed to 
refute and negate the efforts of anyone publicly challenging the 
church’s orders and teachings, short of statements expressly or 
implicitly charging personal immorality or criminality. 

102 187 A.2d at 354. 

103 Gaillot v. Sauvageau, 154 So.2d 515 (La. Ct. App. 1963). 
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tions and bequests. As a matter of fact, 70 per cent of the total 
income of the school has been derived from contributions from 
the parents of all students. No student is turned away for failure 
of a contribution. All parents, however, are urged to contribute 
to the extent they are able to do so at meetings at which they are 
given the “broad picture” of what the school’s expenses are. The 
estimated cost to the school of educating a taxpayer’s child was 
$400, and it was only this part of the total contribution that was 
being challenged as non-deductible. The court sustained the find¬ 
ing of the Tax Court that this part of the payment was not a 
“contribution or gift,” since it was not given out of purely dis¬ 
interested generosity but in recognition of anticipated benefits. 
To support this finding the court relied on the fact that the So¬ 
ciety suggested to “well-to-do” parents that they at least pay the 
full cost of educating their children. 

TORT IMMUNITY OF RELIGIOUS INSTITUTIONS 

The trend to eliminate the tort immunity of various elee¬ 
mosynary institutions traditionally recognized at common law 
continues, and the heretofore privileged position of religious 
organizations is gradually giving way before it. In two states, 
Kansas and Wisconsin, judicial precedents stripping away im¬ 
munity for negligent acts from charitable organizations were ex¬ 
tended and applied to religious institutions." 

In New Jersey an interesting challenge was presented to a stat¬ 
ute designed to reverse the effect of a judicial decision eliminat¬ 
ing the immunity of eleemosynary institutions for injuries suf¬ 
fered by those benefiting from their activities. 1 " The statute 
exempts non-profit corporations organized exclusively for reli¬ 
gious, charitable, educational, or hospital purposes from liability 
due to negligence of agents or servants in cases where the person 
injured “is a beneficiary, to whatever degree, of the works of 
such nonprofit corporation.” 101 Plaintiff fell on the steps of the 

99 McAtee v. St. Paul’s Mission of Marysville, 376 P.2d 823 (Kan. 1962); Widell v. 
Holy Trinity Catholic Church, 121 N.W.2d 249 (Wis. 1963). 

100 Makar v. St. Nicholas Ruthenian Greek Catholic Church, 187 A.2d 353 (N.J. 
Super. Ct. 1963). 

101 N.J.S.A. 2A:53A-7 (1962 Supp.). 
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The Supreme Court of Iowa, while recognizing that there was 
a trend to construe tax-exemption provisions strictly in order to 
narrow them, nonetheless held that it was bound to follow prec¬ 
edent and recognize that a residence owned by a church and oc¬ 
cupied by its teaching minister was free from taxation, even 
though the pastor’s residence was already tax exempt and the 
building was not located on church grounds. 95 The court reversed 
a judgment of the trial court refusing to grant the exemption 
under a statute providing that the following were not to be taxed: 
“All grounds and buildings used by . . . religious institutions 
and societies solely for their appropriate objects . . . and not 
leased or otherwise used with a view to pecuniary profit.” 96 The 
majority of the court stated they would have denied the exemp¬ 
tion if this had been a case of first impression, since the purpose 
of the residence was habitation, a non-religious activity. Since, 
however, they felt constrained to follow a precedent of eighty- 
seven years’ standing, which had interpreted the statute to exempt 
parsonages, 97 they regarded the legislature as the appropriate 
body to reverse the precedent. 

There was a strong dissent, which argued that the doctrine of 
stare decisis should give way where social policy demands a change 
in the law. The minority also maintained that in any event the 
earlier precedent should have been restricted to allow exemption 
for only one parsonage. 

The Ninth Circuit has upheld the determination of the Tax 
Court that contributions made to a religious corporation by par¬ 
ents of children attending a school operated by the recipient are 
not tax deductible to the extent that they cover the costs of edu¬ 
cating the children. 98 The taxpayers had contributed $1,075 dur¬ 
ing the year to the Society for Christian Instruction of Ripon, 
California. The Society was incorporated for the purpose of pro¬ 
viding training in the Christian religion and a God-centered gen¬ 
eral education. The articles of incorporation provided that the 
organization was to be supported wholly from voluntary contribu- 

95 Trinity Lutheran Church v. Browner, 121 N.W. 2d 131 (Iowa 1963). 

96 I.C.A. § 427.1(9) (1949). 

97 Trustees of Griswold College v. State, 46 Iowa 275 (1877). 

98 Dejong v. Commissioner of Internal Revenue, 309 F.2d 373 (9th Cir. 1962). 
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of the statute a nd rejecting the “incidental” purpose test. The 
Sunday School Board of the Southern Baptist Convention, which 
is engaged in promoting, supplying, and maintaining Sunday 
Schools for the parent body, claimed tax-exempt status for the 
parking lots and cafeteria areas used for the benefit of its employ¬ 
ees. The court conceded that the Board’s activities were religious 
and that those parts of its property used directly for its major 
purposes were tax exempt. It rejected, however, the argument 
that since the cafeteria and parking area were provided for the 
convenience of its employees, they should be regarded as put to 
uses incidental to and partaking of the religious character of the 
primary operations of the Board. These areas were held taxable 
despite being part of or adjacent to tax-free buildings. 

A different result prevailed in the Circuit Court for the District 
of Columbia in a suit brought by the National Shrine of the Im¬ 
maculate Conception to recover personal property taxes paid on 
restaurant fixtures and equipment. 93 Because of the considerable 
distance from the shrine to the nearest restaurant, a cafeteria 
has been built on the premises and equipped by the corporation 
operating the shrine. It leases the cafeteria space and equipment 
to a private individual who pays over a percentage of the gross 
receipts to the corporation. The District sought to tax the prop¬ 
erty on the ground that the charitable exemption does not extend 
to property leased for a consideration to a profit-making com¬ 
mercial enterprise owned by a private individual. The Circuit 
Court upheld a judgment of the Tax Court ordering a refund. 
It held that under the controlling statute, which exempts the 
“personal property of all . . . benevolent [and] charitable . . . 
institutions . . . not conducted for private gain,” 94 it was the 
charitable purposes and function of the shrine that were deter¬ 
minative of tax-free status rather than the purpose and function 
of the restaurant equipment. The court did go on to observe that 
the use to which the restaurant equipment was put was directly 
related to the functioning and purposes of the shrine. 


93 District of Columbia v. National Shrine of Immaculate Conception, 315 F5d 
42 (D.C. Cir. 1963). 

94 D.C. Code § 47-1208 (1961). 
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cessful prosecution for fraud in the Ballard 87 case, was claiming 
exempt status under the California property tax. The statutory 
exemption is extended to property used for “exclusively religious 
purposes” and owned by a corporation organized and operated 
for “religious purposes.” 88 

The District Court of Appeal upheld a finding of the trial 
court that the “I Am” sect was a religion. The lower court had 
said: “ . . . the secular State is not equipped to ascertain the 
truth or error of . . . theological beliefs, or to distinguish ortho¬ 
doxy from heresy. Indeed it is constitutionally prohibited from 
doing so.” 89 The lower court had also relied on the following 
definition of religion given in an earlier California case: 90 

Religion simply includes (1) a belief, not necessarily referring 
to supernatural powers; (2) a cult, involving a gregarious 
association openly expressing the belief; (3) a system of moral 
practice directly resulting from an adherence to the belief; 
and (4) an organization within the cult designed to observe 
the tenets of belief. The content of the belief is of no 
moment. 91 

A second issue in the case questioned whether restaurants, dor¬ 
mitories, gift shops, and beauty shops owned and operated by the 
Foundation for guests staying at its center for religious activities 
were exempt under the statute. Since they were not being oper¬ 
ated primarily for profit but for the benefit of persons assembled 
for religious activities, the trial court found they were incidental 
to an “exclusively religious purpose” and were therefore exempt. 
This finding was also affirmed. 

In interpreting a similar statute granting tax-exempt status to 
property used for “exclusively” religious purposes, the Supreme 
Court of Tennessee noted a trend restricting the scope of tax 
exemption. 92 It followed the trend by adopting a strict reading 

87 United States v. Ballard, 322 U.S. 78 (1944); and Ballard v. United States, 329 
U.S. 187 (1946). 

88 Cal. Codes Ann., Rev. and Tax Code § 214 (1956). 

89 28 Cal. Rep. at 395. 

*o Fellowship of Humanity v. County of Alameda, 315 P2d 394, 406 (Cal. Dist. 
Ct. App. 1957). 

91 28 Cal. Rep. at 395. 

®2 City of Nashville v. State Board of Equalization, 360 S.W.2d 458 (Tenn. 1962). 
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ship’s objectives were religious because it was a movement “based 
on faith” containing “elements of Christian Churches and their 
members.” 

The Internal Revenue Service, on the other hand, ruled that 
the Fellowship was not entitled to exemption from the income 
tax nor were contributions to it tax deductible. 84 The controlling 
statutory provision confers tax-exempt status on: “Corporations 
. . . organized and operated exclusively for religious, charitable, 
scientific, testing for public safety, literary or educational pur¬ 
poses ... no substantial part of the activities of which is carry¬ 
ing on propaganda, or otherwise attempting to influence legisla¬ 
tion.” 88 The Service found that the Fellowship’s purposes of 
“anti-Militarism, peace and international reconciliation” were 
essentially political, even though they might be based on the re¬ 
ligious motivations of many of the membership and might often 
be pursued by educational means and appeals to religious princi¬ 
ples. A second ground advanced by the Service for denial of tax- 
exempt status was a finding that the Fellowship was an “action” 
organization. Treasury regulations intended to implement the 
exclusion from tax-exempt status of corporations carrying on 
propaganda or attempting to influence legislation define an “ac¬ 
tion” organization as one that has primary objectives which “may 
be obtained only by legislation or a defeat of proposed legisla¬ 
tion” and is the type of organization that “advocates the attain¬ 
ment” of such objectives as distinguished from engaging in “non¬ 
partisan analysis” or “research.” Since the Fellowship’s primary 
objective of attaining peace through abolition of armaments re¬ 
quires legislation for which the organization has “campaigned,” 
the Service found it was an “action” organization barred from tax- 
exempt status. A rehearing of this matter has been granted. 

The issue of interpreting the phrase “religious purpose” in a 
tax statute also arose in the case of Saint Germain Foundation v. 
County of Siskiyou. 88 Plaintiff, a foundation devoted to the prop¬ 
agation of the “I Am” religion, which was involved in the unsuc- 

84 in the Matter of the Fellowship of Reconciliation, IRS T:R:EO; 2, Jan. 10, 
1963. 

85 26 U.S.C.A. § 501(c)(3) (1955). 

86 28 Cal. Rep. 393 (Dist. Ct. App. 1963). 



268 RELIGION AND THE PUBLIC ORDER 


[1963 


cards. The diocese relied on the United States Supreme Court 
cases of Murdock v. Pennsylvania 79 and Follet v. Town of Mc¬ 
Cormick, 60 which held that the state cannot impose license or 
privilege taxes on any form of worship, including the distribu¬ 
tion of literature by Jehovah’s Witnesses. The state of Alabama 
argued that the tax was one on personal property used in con¬ 
nection with religious worship and not one on the worship itself. 
It maintained that in effect the imposition of the use tax was the 
same as subjecting the property to the concededly constitutional 
sales tax, for which it served as a substitute, being applicable only 
to out-of-state purchases not subject to local taxes at the time of 
sale. Resting its decision on the Murdock and McCormick cases, 
the Circuit Court of Mobile County held that the property was 
exempt from the use tax under the state constitution and under 
the free exercise clause of the federal constitution. 81 The case 
has been appealed to the state supreme court. 

The Fellowship of Reconciliation, which seeks to apply the 
force of love as exemplified by the life of Christ to social relations, 
particularly on the international plane, became involved in tax 
controversies on both the state and federal level that raised the 
issue of defining the phrase “religious purposes.” The trial court 
held that for purposes of tax exemption under the state law the 
organization’s purposes were religious, despite the fact that it 
embraced persons of all faiths and some that might subscribe to 
none. 82 The Fellowship had brought suit to recover local real 
property taxes paid under protest, and it relied on a New York 
statute exempting from taxation “the real property of a corpora¬ 
tion or association organized exclusively for the moral and mental 
improvement of men and women, or for religious, bible, tract, 
charitable, benevolent, missionary, hospital, infirmar y [or] edu¬ 
cational . . . purposes,” 88 as long as the property is used exclu¬ 
sively for the enumerated ends. The court found that the Fellow- 

™ 319 U.S. 105 (1943). 

80 321 U.S. 573 (1944). 

81 Toolen v. State, In Equity, No. 58-983-H, Cir. Ct. Mobile County, Ala., Tulv 

29, 1963. 7 1 7 

82 Ashbrook v. Town of Clarkstown, Sup. Ct. Rockland County, Sept. 26, 1962. 

88 N.Y. Real Property Tax Law § 420(1) (1960). 
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to recover from defendant hospital and defendant doctor, who 
had circumcized their son on the fourth day after his birth despite 
notice from the parents that they wanted a rabbi to perform the 
operation ritualistically on the eighth day. Plaintiffs proceeded 
partly on the theory that they had the right to recover for “viola¬ 
tion of their religious beliefs.” The trial court had dismissed 
the complaint on the ground that whatever rights had been in¬ 
vaded belonged to the child, and not to the parents. 75 No opinion 
had been expressed as to whether religious beliefs were subject 
to legal protection from private acts. The Appellate Division 
affirmed without opinion. 76 

The issue of religion was injected in a unique and interesting 
fashion in the criminal case of McGhee v. State. 11 Defendant was 
convicted of robbery. In commenting on the testimony of the 
prosecuting witness, a clergyman, the prosecuting attorney said 
during summation: “I know this man of God told you the truth, 
he is on God’s side, and God is on his.” The Supreme Court of 
Alabama reversed the conviction on the ground that this state¬ 
ment was “of an outside fact not borne out by the evidence.” 78 
There was a dissent on the ground that the argument of the pros¬ 
ecuting attorney was within the limits of reasonable, forensic 
debate. 

RELIGIOUS TAX EXEMPTIONS 

An interesting constitutional question has arisen in the 
Alabama state courts in a test case which may eventually reach 
the United States Supreme Court. The Roman Catholic diocese 
of Mobile has challenged the imposition of use taxes on church 
personal property used directly in the ritual of the Mass. The 
property for which exemption is claimed includes sacramental 
wine, missals, and altar vestments, as well as property distributed 
to parishioners without charge for use in worship, such as Mass 


75 Kalina v. General Hospital of the City of Syracuse, 220 N.Y.S.2d 733 (Sup. Ct. 
1961). 

76 235 N.Y.S.2d 808 (App. Div. 1962). 

77 149 So.2d 5 (Ala. 1963). 

78 /d. at 6. 
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had the valid public purpose of protecting the community from 
harassment for unworthy purposes and there was no showing at 
all that defendant would have been denied the right to hold the 
revival meeting if he had registered. 

The New York Court of Appeals was presented with the issue 
of whether a university controlled by a religious order could 
dismiss students and deny a degree to one of them because of a 
wilful violation of ecclessiastical law. The discharged students, 
all of whom were Catholics, had taken part as principals in a 
civil marriage ceremony contrary to the prohibition of canon law. 
They brought suit for reinstatement and award of the degree on 
the ground that the university was a public institution and as 
such could not interfere with the religious rights of students by 
penalizing them for infractions of church law. The trial judge 
rejected this argument and found that the university was a pri¬ 
vate organization. He did order reinstatement and award of the 
degree, however, on the ground that the discharge was arbitrary 
and unfair, since it rested on a school regulation that was too 
vague and indefinite. 71 The regulation provided: “In conformity 
with the ideals of Christian education and conduct, the Univer¬ 
sity reserves the right to dismiss a student at any time on what¬ 
ever grounds the University judges advisable.” The Appellate 
Division reversed. 72 It held that to Catholic students at the school 
Christian education and conduct” means “Catholic education 
and conduct 73 and the discharged students did not claim they 
understood it otherwise or were misled or mistaken as to the con¬ 
sequences of their acts in the eyes of the Catholic Church. Two 
members of the court dissented on the ground that the university 
was a public institution and could not therefore discharge students 
to enforce church laws. The Court of Appeals upheld the Appel¬ 
late Division’s denial of relief in a memorandum opinion. 74 How¬ 
ever, two judges dissented on the same basis as did the minority 
in the Appellate Division. 

In a New York case devout Jewish parents were denied the right 

71 Carr v. St. John’s University, 231 N.Y.S.2d 403 (Sup. Ct. 1962) 

72 231 N.Y.S.2d 410 (App. Div. 1962). 

73 Id. at 414. 

74 235 N.Y.S.2d 834 (Ct. App. 1962). 
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be restricted where a valid state interest so required. Without 
taking any evidence the court dismissed the complaint on the 
ground that preservation of peace and good order justified the 
restrictions on the Muslims. The court based this finding on a 
California Supreme Court case 67 that had upheld the ruling of 
the Director of Corrections that Black Muslims should not be 
given the status of a religious group. The California court had 
found that the Director’s ruling was justified because the Black 
Muslims endangered the welfare and safety of the prison by their 
rejection of authority and their hostility to whites. 

The federal court refused to take evidence in the case before 
it to determine whether the prohibition of specific practices was 
warranted in particular situations. It believed that such a course 
would lead to harassment of prison officials by incessant litigation 
and would interfere with efficient prison management. It relied 
on the Sunday closing cases 68 as authority for the proposition 
that religious activities may be burdened by broad prohibitions 
designed to avoid difficult problems of law enforcement. This 
conclusion was prefaced with the following interesting remarks: 
“While extreme vigilance appears to be the rule in connection 
with the ‘establishment’ clause (See: Engel v. Vitale), the recent 
Sunday closing law cases indicate a much greater willingness on 
the part of the Court to defer to the wisdom of the states in 
matters involving the ‘free exercise’ clause.” 69 

In another case in which state interests prevailed over religious 
liberty claims , an Ohio appellate court upheld the conviction of 
a reviv alis t who distributed allegedly holy oils at a meeting and 
simultaneously solicited contributions without first having reg¬ 
istered with city authorities as required by ordinance. 70 The de¬ 
fendant challenged his conviction on the ground that the ordi¬ 
nance placed an unconstitutional limitation on the free exercise 
of his religion. In disagreeing, the court found that the statute 


67 In re Ferguson, 361 P.2d 417 (Cal. 1961). 

68 McGowan v. Maryland, 366 U.S. 420 (1961); Gallagher v. Crown Kosher Super 
Market, 366 U.S. 617 (1961); Braunfeld v. Brown, 366 U.S. 599 (1961); Two Guys 
from Harrison-Allentown, Inc. v. McGinley, 366 U.S. 582 (1961). 

69 217 F.Supp. at 250. 

70 City of Cincinnati v. Epley, 185 N.E.2d 483 (Ohio Ct. App. 1962). 
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point the court took the position that religious rights were not 
involved because the views expressed were political and philo¬ 
sophical. 

Although Black Muslims in prison have a number of cases 
pending in the lower courts or on appeal, only four reported de¬ 
cisions involving their claims were found during the period sur¬ 
veyed. All were brought in the federal courts under the Civil 
Rights Act. Two of the cases were dismissed by the trial courts 
without reaching the merits. 68 In the third case. Pierce v. La- 
Vallee , 64 the second circuit upheld the findings of a district court 
that the petitioners had foiled to establish their claim that they 
were being punished for their religious beliefs. The trial court 
had found that the Muslim Brotherhood at Clinton Prison was 
not a “religion” even though it set itself up “as an adjunct of the 
Islamic faith.” The court found instead it was a secret organiza¬ 
tion designed to achieve certain objectives in the prison system 
and as such was incompatible with prison discipline. 66 It held, 
therefore, that privileges of assembly could be denied the group 
and its leaders could be kept apart from other prisoners. 

In the fourth case 66 a Muslim prisoner was seeking to enjoin 
a California prison warden and state officials from interfering 
with his religious activities. It was admitted that Black Muslims 
are not permitted to assemble together to discuss their doctrines 
and beliefs, or to receive leaders of their faith in order to conduct 
religious services, or to receive any literature propounding the 
supremacy views of their faith, including their version of the 
Koran. These restrictions were adopted pursuant to a ruling of 
the California State Department of Correction denying the Black 
Muslims the status and attendant privileges of a religious group. 

While acknowledging that freedom of religious belief was 
absolute, the court held that the actions of the Muslims could 

63 United States v. Fay, 217 F.Supp. 931 (S.D. N.Y. 1963) (case involving state 
prison dismissed because of suit pending in the state courts concerning practices 
complained of at same institution); Roberts v. Pegelow, 313 F.2d 548 (4th Cir. 1963) 
(case dismissed as moot in view of new policies regarding treatment of Muslims 
adopted at the penal institution involved). 

84 319 F.2d 844 (2d Cir. 1963). 

66 Pierce v. LaVallee, 212 F. Supp. 865 (N.D.N.Y. 1962). 

66 Williford v. People, 217 F.Supp. 245 (N.D. Cal. 1963). 



245] 


THE YEAR IN REVIEW 263 


some circumstances require a person to kill, a far more serious 
matter than judging, nonetheless exemption from military ser¬ 
vice because of religious objection has been held to rest on legis¬ 
lative dispensation, not on constitutional right. 

The United States Supreme Court in a memorandum per curi¬ 
am opinion vacated judgment 69 with a direction to the Minnesota 
Supreme Court to reconsider the case in light of Sherbert v. 
Verner." On remand the original decision was reversed. 

The New Jersey Superior Court upheld the convictions of 
several university students who refused to “take cover” during an 
air raid test drill . 61 The defendants argued that their convictions 
violated the free exercise clause of the federal constitution. They 
were members of Associated Realists Resisting Organization for 
War, an organization formed to propagate belief in the delete¬ 
rious effects and futility of civil defense because it spreads fear and 
hatred through its preparations for inevitable attack. The opposi¬ 
tion of defendants to civil defense was based on a “Christian con¬ 
cern for peace” and found support in a resolution of the General 
Board of Christian Social Concerns of the Methodist Church. 
Relying heavily on the Supreme Court’s prohibition against 
compulsory flag salutes in the Barnette 62 case, defendants claimed 
they could not be compelled to engage in a practice contrary to 
their religious beliefs. The court rejected the Barnette case as a 
precedent on the ground it involved compulsory participation in 
a ritual whereas the present case required observance of regula¬ 
tions passed for public safety. The court likened the requirement 
of engaging in a practice drill to compulsory vaccination despite 
religious objections. Defendants also objected that the require¬ 
ment to “take cover” during the drill interfered with the free 
expression of their religious views. This argument was also dis¬ 
posed of by resort to the principle that the exercise of religious 
rights is subject to reasonable regulations to further the ends 
of public safety. As an added justification for the decision on this 


59 32 L.W. 3136 (1963). 

60 374 U.S. 398 (1963). 

61 State v. Congdon, 185 A.2d 21 (N.J. Super. Ct. 1962). 

62 West Virginia State Board of Educ. v. Barnette, 319 U.S. 624 (1943). 
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duct of plaintiffs’ children was not disorderly and did not mate¬ 
rially disrupt the conduct and discipline of the school, they could 
not be compelled to stand in violation of their religious belief. 

There was some question whether the court should recognize 
that the refusal to stand was based on religious grounds, since 
the children were willing to stand during the flag salute. Plain¬ 
tiffs claimed there was a specific biblical injunction against bow¬ 
ing down at the sound of patriotic-religious music. On this point 
the court held it was constrained to accept plaintiffs’ claim that 
the refusal was religiously motivated, no matter how illogical their 
conduct appeared in context. Citing United States v. Ballard,™ 
the court said: . . the sincerity or reasonableness of this claim 
may not be examined by this or any other Court .” 87 

During the period surveyed, the interests of the state prevailed 
over claims of religious liberty in several cases before state appel¬ 
late tribunals and the lower federal courts. In Minnesota the 
victory was short-lived, since the state Supreme Court was in¬ 
duced to reverse itself. Originally it had held that a woman who re¬ 
fused jury service in a civil case on the ground it violated her 
religious beliefs could be found in contempt of court and sent 
to prison . 58 Petitioner sought to reverse her conviction on the 
ground it violated both the free exercise clause of the First 
Amendment and the Minnesota Constitution, which grants every 
man the right to worship God according to the dictates of his 
own conscience. The Minnesota Constitution goes on to say that 
the guarantee of liberty of conscience shall not justify “practices 
inconsistent with the peace or safety of the State.” The court 
rejected both claims on the ground that jury duty was as vital to 
the peace and safety of the state as the citizen’s duty to bear arms. 
It pointed out that even though service in the Army would in 


56 322 U.S. 78 (1944) (holding that in a case involving alleged fraud in soliciting 
and receiving contributions to a religious movement it was improper to have the 
jury pass on the truth or falsity of the doctrines and beliefs propounded by the 
defendants). 

57 221 F.Supp. at 775. 

68 In re Jenison, 120 N.W.2d 515 (Minn. 1965), judgment vacated and case re¬ 
manded, — U.S. — (1963). On remand the decision was reversed. — N.W.2d — (1963). 
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the validity of their reasoning. The court held the religious ex¬ 
emption did not establish or prefer religion because it did not 
aid any religious institution, only religious individuals; nor did it 
violate free exercise rights because it did not interfere with wor¬ 
ship or compel any acts. As for invidious discrimination between 
believers and non-believers, the court found none, apparently 
because it viewed the exemption as a matter of legislative grace. 
This decision was reversed by the court of appeals on January 20, 
1964 on the ground that the limited exemption discriminated 
against those with non-theistic religious objections. 

In a case arising in the Arizona federal district court, the claim 
of religious liberty prevailed over the state’s claim that discipline 
in the public school classroom required all children to stand dur¬ 
ing the singing of the national anthem. 63 Plaintiffs were Jehovah’s 
Witnesses whose children had been expelled from school because 
they refused to stand for religious reasons. The school authorities 
did not require them to join in the singing. Plaintiffs, suing on 
behalf of their children, sought to enjoin the school authorities 
from requiring their children to stand during the exercise. 

Reliance was placed on both religion clauses of the First 
Amendment. The singing of the national anthem was attacked 
as an improper establishment of religion because it contains words 
of prayer, adoration, and reverence for the Deity. The court re¬ 
jected this argument on the ground that the singing of the anthem 
was a patriotic, not a religious, ceremony and was intended to 
inspire devotion to and love of country. The court did recognize 
as valid the complaint that the children’s rights under the free 
exercise clause were violated when they were required to stand 
contrary to their religious scruples. 

It proceeded on the theory that the state may only “curtail 
religious expressions by word or deed which create a clear and 
present danger of impairing the public health or safety, or of 
offending widely accepted moral codes, or of resulting in a more- 
than-negligible breach of the peace.” 54 Regarding the Barnette 
flag salute case 66 as controlling, the court held that since the con- 

53 Sheldon v. Fannin, 221 F.Supp. 766 (D. Ariz. 196S). 

54 id. at 773-74. 

65 West Virginia State Board of Educ. v. Barnette, 319 U.S. 624 (1943). 
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non-combatant service, if he engages in civilian activities that 
support the military establishment, then in fact such service is 
not inconsistent with his religious beliefs and his claim for ex¬ 
emption is based on an erroneous interpretation of the relation 
of non-combatant service to participation in a war. 48 In both cases 
defendants were members of the Harshmanite sect and were 
working in one of that group’s enterprises making for the Army 
candy rations, uniforms, and other items usable in war. They had 
been convicted for refusing to engage in non-combatant service. 
The government itself moved to reverse their convictions after a 
special directive on classification of conscientious objectors was 
issued. The directive advised that employment in enterprises 
supplying various goods to the Defense Department should be 
taken into account only insofar as it tested the registrant’s sin¬ 
cerity as a conscientious objector, not his logical consistency. 49 

The issue of the constitutionality of the present conscientious 
objector exemption from the military draft has caused a difference 
of opinion between two federal circuit courts. 60 The Ninth Circuit, 
following a number of previous decisions, upheld the constitu¬ 
tionality of the exemption, and the United States Supreme Court 
denied certiorari. In a case arising in the second circuit, the de¬ 
fendant, a conscientious objector who would not affirm a belief 
in God as the basis of his moral objections to warfare, argued that 
the present exemption violates both the establishment and free 
exercise clauses by requiring a belief in a Supreme Being as a 
condition to exemption. The trial court referred to previous cir¬ 
cuit court cases that had upheld the constitutionality of the re¬ 
ligious exemption and held that intervening Supreme Court deci¬ 
sions, including the Torcaso 61 and Engel 52 cases, had not destroyed 

48 United States v. Parker, 307 F.2d 585 (7th Cir. 1962), judgment vacated with 
instructions to dismiss complaint, 372 U.S. 608 (1963); United States v. Harshman, 
307 F.2d 590 (7th Cir. 1962), judgment vacated with instruction to dismiss com¬ 
plaint, 372 U.S. 607 (1963). 

49 Religious News Service, April 3, 1963, p. 7. 

60 United States v. Seeger, — F.2d — (2d Cir. 1964), reversing, 216 F. Supp. 516 
(S.D.N.Y. 1963); Etcheverry v. United States, 320 F.2d 873 (9th Cir. 1963), cert, denied, 
— U.S. — (1963). 

61 Torcaso v. Watkins, 367 U.S. 488 (1961). 

52 Engel v. Vitale, 370 U.S. 421 (1962). 
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teacher who could not meet the prescribed requirements. The 
parents unsuccessfully advanced the proposition that the state 
could only interfere with the parental right to educate and sub¬ 
ject it to regulation when there was evidence that children were 
not achieving prescribed educational levels under private educa¬ 
tion. 

Both of these cases involve problems that arise in the courts 
with some frequency. Two reported cases were found during the 
period surveyed that involved court orders for blood transfusions 
to minors respite the religious objections of their parents. 44 In 
Buchanan County, Iowa, a group of Amish parents were sen¬ 
tenced twice to short jail terms in unreported cases for sending 
their children to a school that did not have qualified teachers. 45 

Certiorari was also denied from a decision of the federal cir¬ 
cuit court for the District of Columbia which held that the Sec¬ 
retary of Interior’s approval of a Navaho tribal law forbidding 
the use of peyote, a narcotic taken by Navaho adherents of the 
American Native Church as part of their religious worship, was 
not a violation of the First Amendment. 46 The circuit court had 
held that the prohibition stemmed from tribal action rather than 
government action and was therefore not subject to First Amend¬ 
ment restrictions. 

A number of cases were reported concerning conscientious ob¬ 
jectors which for the most part turned on issues of fact. Inductees 
who were Jehovah’s Witnesses and claimed an exemption from 
both combatant and non-combatant service on the ground that 
they were “ordained ministers” found it difficult to establish 
that status on the basis of the amount of time they devoted to 
ministerial functions in their congregations. 47 Two cases before 
the Supreme Court found the Department of Justice defending 
the position that even when a conscientious objector sincerely 
believes his religious principles prevent him from engaging in 


44 in re Clark, 185 N.E.2d 128 (Ohio C.P. 1962); Santos v. Goldstein, 233 N.Y.S.2d 
465 (Ct. App. 1962). 

45 State v. Def.-Amish, Independence Justice of Peace Ct. Nov. 24, 1962. 

46 Oliver v. Udall, 306 F.2d 819 (D.C. Cir. 1962), cert, denied , 372 U.S. 908 (1963). 

47 E.g., United States v. Willard, 312 F.2d 605 (6th Cir. 1963), cert, denied , 372 
U.S. 960 (1963); United States v. Stewart, 213 F.Supp. 497 (D. Md. 1963). 



258 RELIGION AND THE PUBLIC ORDER 


[1963 


no financial aid was going directly or indirectly to a religious 
institution; it was going to an individual whose claim to it was 
being protected from loss on account of religious practices. 

Mr. Justice Harlan, joined by Mr. Justice White, dissented on 
the ground that the Court was in effect reading the free exercise 
clause to require the states to give religious believers a preferred 
position over other citizens. Although he was of the view that 
the principle of “neutrality” as expounded in the Schempp case 
was not so narrow as to prevent favored treatment on the basis of 
religion by legislation directed at the accommodation of govern¬ 
ment policy to the religious beliefs of individuals, he did not 
believe that in the absence of statutory provision special treatment 
was compelled by the free exercise clause. 

The Supreme Court refused to grant a review of two cases 
in which state action was challenged as violative of both parental 
rights and the free exercise clause. In one case. State v. Perri- 
cone 42 an order was issued to appoint a guardian who would con¬ 
sent to a blood transfusion in an emergency situation over the 
objection of parents who refused to permit one because of their 
religious beliefs. The parents claimed violation of their rights 
under the free exercise clause, and the New Jersey Supreme Court 
took the case even after it was rendered moot by the boy’s death. 
The court cited a long line of cases to support the proposition 
that personal religious freedoms have to give way before certain 
overriding state interests, including the welfare of minor children 
who are not yet capable of making for themselves religious deci¬ 
sions involving life and death. That the case was moot made the 
denial of certiorari by the United States Supreme Court highly 
predictable. 

In the other case, in which the Court dismissed an appeal, 
Meyerkorth v. State 4 * the Nebraska Supreme Court rejected the 
argument that a state statute prescribing certain educational 
qualifications for teachers in private schools violated the reli¬ 
gious and the parental rights of those who wanted to give their 
children an education in a religious atmosphere provided by a 

42 181 A.2d 751 (N.J. 1962), cert, denied , 371 U.S. 890 (1962). 

43 115 N.W.2d 585 (Neb. 1962), appeal dismissed, 372 U.S. 705 (1963). 
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RELIGIOUS RIGHTS OF INDIVIDUALS 

A major development in interpreting the scope of the free 
exercise clause was brought about by the determination of the 
Supreme Court in Sherbert v. Verner. 40 (This case is analyzed 
in depth, along with School District of Abington Township, 
Pennsylvania v. Schempp, by Professor Kauper, supra at p. 3.) 
The case came up on appeal from the South Carolina Supreme 
Court on the ground that the state unemployment compensation 
statute had been applied to appellant, a Seventh-day Adventist, 
in a manner that violated her constitutional right to the free 
exercise of religion. Appellant was denied compensation for 
refusing to take a job involving Saturday work, and the state court 
upheld the denial under a statute requiring claimants to accept 
suitable employment. The Court reversed, with Mr. Justice 
Brennan writing for the majority. He held that the choice im¬ 
posed by the state of either foregoing the unemployment benefits 
or disobeying the precepts of her faith clearly burdened the exer¬ 
cise of the appellant’s religion and that there was no counter¬ 
vailing interest on the part of the state strong enough to justify 
this interference with appellant’s religious practices. In addition, 
Mr. Justice Brennan referred to the fact that under South Caro¬ 
lina law an employee could not be discharged for refusing to work 
on Sunday, a discriminatory element in the general statutory 
scheme that compounded the unconstitutionality of depriving the 
plaintiff of unemployment benefits. 

Mr. Justice Stewart concurred separately. He agreed with the 
Court’s result because in his view the free exercise clause com¬ 
mands positive protection of the religious freedom of all citizens. 
In light of the action taken in the Schempp case, 41 however, he 
found the result in the present case inconsistent with the prevail¬ 
ing interpretation that government aid to religion is unconstitu¬ 
tional under the establishment clause. Mr. Justice Douglas con¬ 
curred and turned in his opinion to meet Mr. Justice Stewart’s 
point about the establishment clause with the argument that 


40 374 U.S. 398 (1963). 

41 School District of Abington Township, Pennsylvania v. Schempp, 374 U.S. 
203 (1963). 
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Sunday. 85 The reasoning in these cases has been that since the 
operation of a drug store is considered a “work of necessity” 
exempt from the Sunday prohibition, so are sales made “inci¬ 
dental” to this “work of necessity.” Cases such as these have been 
ascribed to an unsympathetic attitude toward Sunday closing laws 
on the part of trial judges in Ohio. 86 This may explain the deci¬ 
sion of a trial court judge in Lucas County who discharged several 
defendants on the ground that the primary purpose of the Ohio 
Sunday closing law was religious rather than secular and for this 
reason it violated both the Ohio and the federal constitutions. 87 

Two cases in the Ohio intermediate appellate courts during the 
period surveyed indicate a reversal of this trend may be in the 
offing. In State v. Bunin ; 88 the Court of Appeals for Cuyhoga 
County held contrary to a long line of trial court cases that sales 
of non-essentials by drugstores are not exempt from the Ohio 
Sunday closing law. In State v. Katz 39 the Court of Appeals in¬ 
terpreted narrowly the exemption from Sunday closing granted 
to those who observe another day of the week as the Sabbath. 
Defendant, manager of a discount store, was convicted for viola¬ 
tion of the Ohio Sunday closing law and appealed on the ground 
he was exempt from the statute because he attended religious 
services in a Jewish temple on Saturdays. The Court of Appeals 
affirmed his conviction for two reasons. First, it was not enough 
that defendant showed he attended religious services on Saturday; 
the statute required a showing that he “conscientiously observed 
the seventh day of the week as Sabbath, and that he abstained 
thereon from doing things prohibited on Sunday.” Second, he 
was guilty of “aiding and abetting” a violation of the statute by 
his employer, who was not privileged to remain open on Sun¬ 
day for religious or other reasons. 


35 E.g. t State v. Walgreen, Inc., Ohio, Toledo Mun. Ct. 1962; State v. Radovich, 
Ohio, Lorain Mun. Ct. 1960; State v. McClung, Ohio, Colum. Mun. Ct. 1959. Cited 
in State v. Bunin, 187 N.E.2d 630 (Ohio Ct. App. 1963). 

36 City of South Euclid v. Bondy, 192 N.E.2d 139, 144 (Ohio, City of So. Eucl. 
Mun. Ct. 1963). 

37 State v. Grimes, 190 N.E.2d 588 (Ohio, Lucas County Ct. 1963). 

38 187 N.E.2d 630 (Ohio Ct. App. 1963). 

39 192 N.E.2d 203 (Ohio Ct. App. 1962), appeal dismissed , 188 N.E.2d 292 (Ohio 
1962). 
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court found no “conscious intentional discrimination” at the 
hands of the local authorities. However, the court did deplore 
Sunday closing laws that granted unfair exemptions or that were 
arbitrarily and unfairly enforced, as it intimated was the situation 
with the Ohio closing law. It regarded such statutes as breeding 
disrespect for the law and requiring corrective action from the 
legislature. 

A trial court in New York dealing with an enforcement pro¬ 
gram conducted by private economic interests to eliminate Sun¬ 
day competition arrived at the opposite result in People v. Paine 
Drug Co. 32 This court also turned to the case of People v . Utica 
Daw's Drug Co., but relied on different language in the opinion: 
“It is only when the selective enforcement is designed to dis¬ 
criminate against the persons prosecuted, without any intention 
to follow it up by general enforcement against others, that a 
constitutional violation may be found.” 33 There was proof in the 
record that the local authorities did not initiate any Sunday 
closing cases and that the defendant's prosecution had been 
brought about by his competitors as part of a campaign limited 
to certain lines of commerce. The trial court decided that the 
initiators of the suit did not intend to follow it up by general 
enforcement of the Sunday closing laws, and therefore dismissed 
the suit on the ground it had been brought in violation of 
defendant's rights under the equal protection clause. 

A number of cases can be found, particularly unreported ones 
in the lower courts of some states, which give highly restrictive 
readings to Sunday closing laws. Ohio is a state that has ex¬ 
perienced such a judicial trend. For instance, in one case the 
Court of Appeals for Clark County reversed the conviction of a 
manager of a store on the ground that, being a supervisor, he 
was not engaged in “common labor,” which is the activity for¬ 
bidden by the Ohio Sunday statute. 34 In a number of cases 
trial judges have dismissed actions against drugstore operators that 
sold non-essentials, such as coat hangers and leather soap, on 


32 241 N.Y.S.2d 946 (Mon. County Ct. 1963). 

33 225 N.Y.S.2d at 136. 

34 State v. Dimacchia, 188 N.E.2d 69 (Ohio Ct. App. 1962). 
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ful discrimination of an individual violates the equal protection 
clause, propositions which the court acknowledged as not being 
finally settled, it nonetheless held that proof of spotty enforcement 
of a criminal statute was not sufficient to establish purposeful 
discrimination. 

Similar results obtained in the cases of People v. Pam 28 and 
City of South Euclid v. BondyP In the Pam case an Orthodox 
Jewish merchant was convicted for selling a can of food on Sun¬ 
day in violation of the New York closing law. He relied in part 
on the defense of unconstitutional discrimination to quash the 
indictment and presented proof that no effort was made to enforce 
the law against motion picture theaters, newspaper publishers, 
newsstand dealers, and many other service enterprises including 
sight-seeing tours and radio and television stations. The trial court 
held that defendant had not showed purposeful and intentional 
discrimination as required by the case of People v. Utica Daw's 
Drug Co. 80 and ordered the defendant to stand trial for the offense. 
In particular it pointed to the lack of evidence that competing 
grocery stores were able to sell canned goods on Sunday without 
interference from the authorities. 

In the Bondy case defendant established that he was the only 
one of fifteen businessmen who did business on Sunday in his 
municipality to be prosecuted for violating the Ohio Sunday 
closing law. The local authorities had adopted the policy of 
initiating Sunday closing law prosecutions only on the complaint 
of private citizens. The complaint in the instant case had been 
instigated by competitors of the defendant in surrounding local¬ 
ities. The Municipal Court of South Euclid convicted the defend¬ 
ant notwithstanding the fact that stores in other lines of com¬ 
merce located in the immediate vicinity of defendant’s place of 
business did a brisk Sunday business. Until shown otherwise the 
court assumed that private complaints had not been filed against 
the other 14 businessmen. Therefore, also relying on language 
in the New York case of People v. Utica Daw's Drug Co., 31 the 

28 238 N.Y.S.2d 363 (Crim. Ct. N.Y.C. 1963). 

29 192 N.E.2d 139 (Ohio, City of So. Eud. Mun. Ct. 1963). 

80 225 N.Y.S.2d 128 (App. Div. 1962). 

31 Id. at 135. 
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A Missouri statute was subsequently enacted, which specified 
particular categories of articles that could not be sold, such as 
motor vehicles, clothing, furniture, etc., and thereby avoided the 
need of a general exemption. 26 In Maine, the Supreme Judicial 
Court upheld the statute on the ground that the words “work of 
necessity” had come to have a sufficiently definite scope because 
of the number of years the statute had been in effect. The Ken¬ 
tucky Court of Appeals gave the words “work of necessity” a 
strict interpretation, limiting exempted Sunday sales to items 
required by individuals in “emergency” situations or ones of 
“vital interest” to the public. Fearful that the statute now clearly 
outlawed numerous activities regularly performed on Sunday, 
such as operation of amusement parks and roadside fruit stands, 
activities that were not the target of the Sunday prohibition in 
the first place, the parties claiming the statute was void for vague¬ 
ness petitioned the court for a rehearing. After the rehearing the 
court modified its opinion and removed the language interpreting 
“work of necessity.” It simply held the phrase was definite enough 
without attempting to define it. 

A frequent, but usually unsuccessful defense raised by defend¬ 
ants in Sunday closing cases is that arbitrary and spotty enforce¬ 
ment of the law has violated their constitutional rights. An 
attempt was made in Moss v. Hornig 27 by a retail shoe store oper¬ 
ator to have a federal district court enjoin criminal prosecution 
of the Connecticut Sunday closing law under the Civil Rights 
Act. He alleged that he was deprived of his constitutional right 
of equal protection of the laws because many others operating 
on Sunday were not being prosecuted. At the trial plaintiff 
adduced proof that only two other persons besides himself had 
been prosecuted for violating the closing law in the third circuit 
of Connecticut despite knowledge on the part of the prosecutor 
that other stores were open on Sunday. The trial court granted 
judgment for the defendant, and the circuit court affirmed. Pro¬ 
ceeding on the theory that the Civil Rights Act could be the basis 
for relief against unequal protection of the laws and that purpose- 


26 Laws of Mo., 1963, S.B. No. 47. 

27 314 F.2d 89 (2d Cir. 1963). 
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preferential treatment of religious beliefs in violation of the 
establishment and free exercise clauses of the federal constitu¬ 
tion. The state court found that the Supreme Court had by 
implication upheld the validity of statutory exemption of Sab¬ 
batarians when it spoke approvingly of such an exemption in the 
Pennsylvania Sunday closing case. 20 Since a state statute had been 
upheld by the Kentucky court over an objection based on the 
federal constitution, defendants below were entitled to appeal as 
of right and did not have to petition the court to take the case 
on certiorari. Without a hearing the Court dismissed the appeal 
for want of a substantial federal question. Mr. Justice Douglas, 
holding fast to his dissenting views in the McGowan case, 21 filed 
a dissenting opinion resting on the ground that all Sunday clos¬ 
ing legislation is designed to further religious observance and is 
therefore violative of both the establishment and free exercise 
clauses. He pointed to the Sabbatarian exemption in the statute 
as an indication of the religious nature of the law. 

In the state courts there was considerable litigation involving 
Sunday closing legislation, but little of it turned on issues con¬ 
cerning the religious character of the legislation. The most 
prominent issue that kept cropping up questioned whether the 
prohibitions and exemptions contained in the various Sunday 
closing laws were so general and vague as to render them un¬ 
constitutional because of uncertainty as to what conduct is illegal. 
A common exemption in many of the closing statutes is extended 
to sales of “articles of necessity.” Apparently, in some parts of the 
country local usage has rendered these words more meaningful 
than in other parts. 

In two states, Kentucky 22 and Maine, 23 the highest courts found 
that an exemption similarly phrased was definite enough to meet 
the constitutional test; but in two other states, Missouri 24 and 
Kansas, 25 the courts found otherwise and invalidated the statutes. 


20 Braunfeld v. Brown, 366 U.S. 599, 608 (1961). 

21 McGowan v. Maryland, 366 U.S. 420, 661 (1961). 

22 Arlan's Dept. Store v. Commonwealth, 369 S.W.2d 9 (Ky. 1963). 
28 State v. Karmil Merchandising Corp., 186 A.2d 352 (Me. 1962). 

24 Harvey v. Priest, 366 S.W.2d 324 (Mo. 1963). 

25 State v. Hill, 369 P.2d 365 (Kan. 1962). 
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ing out that the Oklahoma case relied on by the plaintiffs was 
decided after the Everson case, 17 in which public transportation 
of parochial school children was allowed under the federal con¬ 
stitution by the Supreme Court, defendant urged the reconsidera¬ 
tion and overruling of the state precedent. The court rejected 
this approach with the observation that the Everson case only 
decided “that transportation of parochial pupils is not a Federal 
question.” 18 

In the Lien case city authorities constructed a hospital with 
state, local, and federal funds. Prior to completion of construc¬ 
tion they entered into a ten-year lease arrangement with the Sis¬ 
ters of St. Joseph of Newark at a rental of $1.00 per year. The 
arrangement was approved by the voters at a special election. 
Plaintiff brought a taxpayer action challenging the validity of 
the lease under the Alaska Constitution’s establishment and free 
exercise clauses, which are modeled on the First Amendment of 
the federal constitution. The court rejected the establishment 
argument on the ground that the arrangement was to further 
public purposes and there was nothing on the face of it that 
promoted or granted preference to the religious beliefs of those 
operating the hospital. Plaintiff also claimed that the free exer¬ 
cise clause would be violated because the Sisters would teach 
patients religion and operate the hospital under a sectarian code 
of ethics. The court refused to pass on this issue, since plaintiff 
had not in fact been injured and was raising an abstract hypo¬ 
thetical question. 

SUNDAY CLOSING LAWS 

Appeal was made to the United States Supreme Court 
from a judgment of the Kentucky Court of Appeals upholding the 
state Sunday closing law. 19 It had been challenged in the state 
court on the ground that it exempted from Sunday closing those 
who observed another day as the Sabbath and that this constituted 


17 Everson v. Board of Educ., 330 U.S. 1 (1947). 

18 384 P.2d at 913. 

19 Commonwealth v. Arlan’s Dept. Store, 357 S.W.2d 708 (Ky. 1962), appeal dis¬ 
missed , 371 U.S. 218 (1962). 
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the Oregon Constitution forbidding the use of public funds for 
the benefit of any religious institution. The parent of a parochial 
school student intervened in the trial court and was the one 
seeking certiorari. His petition raised the federal question of 
whether the Oregon judgment violated the equal protection 
clause of the Fourteenth Amendment, as well as the free exercise 
clause of the First Amendment through the due process clause of 
the Fourteenth, by discrimination against parochial school chil¬ 
dren on the basis of religion. The question was left unanswered 
when the Court denied the petition. The Court also denied cer¬ 
tiorari from a judgment of the Kentucky Supreme Court that 
found no violation of the First and Fourteenth Amendments in a 
long-term, perpetually renewable, rent-free lease of a county 
hospital to a religious order. 13 The transfer had been made be¬ 
cause city and county authorities discovered they did not have 
sufficient financial resources to operate the hospital and that it 
was very difficult to find a private organization willing to under¬ 
take the operation. 

Two cases involving the public aid issue were decided in the 
state courts at the highest level. One, Board of Educ. v. Antone , 14 
held public transportation of parochial school students was for¬ 
bidden by the Oklahoma Constitution; and the other, Lien v. 
Kecthikan, 15 held the rent-free lease of a public hospital to an 
order of nuns did not violate the Alaska Constitution. In the 
Antone case taxpayers brought a suit to enjoin the defendant 
school board from transporting parochial school students in pub¬ 
lic-school buses. They relied on an Oklahoma decision 16 holding 
such rides violated the state constitution’s prohibition against the 
direct or indirect use of public money for the benefit or support 
of a sectarian institution. The defendant board argued for a 
uniform interpretation of the religion clauses of the state and 
federal constitutions in view of their common objectives. Point- 


13 Abernathy v. City of Irvine, 355 S.W.2d 159 (Ky. 1961), cert, denied, 371 U.S. 
831 (1962). 

14 384 P.2d 911 (Okla. 1963). 

15 383 P.2d 721 (Alaska 1963). 

16 Gurney v. Ferguson, 122 P.2d 1002 (Okla. 1942), appeal dismissed, 317 U.S. 
588 (1942). 
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On the same day that the Schempp and Murray cases were 
decided, the Court vacated a judgment of the Florida Supreme 
Court in Chamberlain v. Dade County Board of Public Instruc¬ 
tion, 11 which had held that daily Bible reading and recitation of 
prayers in the public schools, the singing of religious hymns, the 
distribution of sectarian literature to schoolchildren, baccalau¬ 
reate programs and the temporary display of religious symbols 
created by schoolchildren were not violations of either the estab¬ 
lishment or the free exercise clause as long as students were 
excused from the exercises upon parental request. The Florida 
court had held that despite decisions of the Supreme Court 
to the contrary, the establishment clause only forbade preferential 
treatment or official recognition of a sect or church and did not 
prohibit the state from recognizing religion in a non-discrimina- 
tory way. As for interference with the rights of students who did 
not hold with the exercises, the court had found that since they 
were not compelled to participate and since no showing of 
“psychological trauma” had been made, at most "tender sen¬ 
sibilities” were at stake. It held that these sensibilities were 
not the subject of constitutional protection at the expense of the 
interests of a majority of the students. Upon vacating judgment, 
the United States Supreme Court remanded the case for recon¬ 
sideration in light of the decisions in the Murray and Schempp 
cases, which would appear to require the Florida court to reverse 
itself with regard to Bible reading and prayers, if not the other 
exercises in question. 


PUBLIC AID TO CHURCH-CONTROLLED INSTITUTIONS 

An interesting issue was raised by a petition for certiorari 
to the United States Supreme Court to review a judgment of 
Oregon’s highest court prohibiting the free distribution of text¬ 
books to parochial school students by public authorities in the 
case of Dickman v. School District, Oregon City 12 The state court 
had held that free loans of the books would violate a provision of 

n 143 So.2d 21 (Fla. 1962), judgment vacated and case remanded , 374 U.S. 487 
(1963). 

12 366 P.2d 533 (Ore. 1961), cert . denied , 371 U.S. 823 (1962). 
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should be read together in light of the single end they are both 
designed to serve, the promotion of the “fullest possible scope of 
religious liberty and tolerance for all.” 10 Like Mr. Justice Bren¬ 
nan, he too dwelt on the youth and impressionability of the stu¬ 
dents in finding that the practices had a “substantial and signifi¬ 
cant impact” that overstepped the bounds of neutrality. The 
opinion cited military chaplains and teaching about religion as 
examples of permissible accommodations to religious interests 
that prevent the principle of neutrality from becoming one of 
hostility in a society with a religious tradition and a majority 
of believers. 

Mr. Justice Stewart, agreeing with the rest of the Court that 
the establishment clause of the First Amendment applied to state 
action under the due process clause of the Fourteenth Amend¬ 
ment, and also agreeing with Mr. Justice Goldberg that the central 
value embodied in the First Amendment is one of liberty, saw 
the case as presenting a difficult and complex problem for the 
principle of neutrality. He was of the view that the rights of 
those who want some religion introduced into the daily routine 
of the student had to be balanced against the rights of those who 
want their children entirely free from such influences. In Mr. 
Justice Stewart’s opinion to exclude religious exercises from the 
public schools entirely is to place the first group at a disadvantage 
in order to grant the second group greater protection than their 
interests require. In his view complete exclusion of prayer from 
the school in effect, if not in purpose, constitutes establishment of 
the religion of secularism, or at least of the religious belief that 
devotional exercises should be conducted only in private. There¬ 
fore, Mr. Justice Stewart would allow the exercises in the public 
schools if two conditions were met: first, that the school board 
would honor requests from parents to present various readings; 
and, second, that those students who did not want to participate 
should be presented with a number of desirable alternatives if 
the religious exercises took place during a period of required 
attendance. He voted to remand both cases to determine whether 
these two conditions were being met. 


10 id. at 305 
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touchstone of his opinion was the concept of government “neu¬ 
trality” to religion, which he explained means that governmental 
action must have a “secular . . . purpose and a primary affect that 
neither advances nor inhibits religion.” 6 Religious exercises like 
prayers and devotional Bible reading were definitely out as part 
of the prescribed public school program. But he did find study 
of the Bible or of religion permissible “when presented objectively 
as part of a secular program of education.” 7 

Mr. Justice Douglas put forward the same ground that he had 
advanced last year in concurring in Engel v. Vitale , 8 the New York 
Regents’ Prayer case. He found that public funds, even though 
small in amount, were being used in violation of the establishment 
clause to promote the religious activities of praying and devotional 
Bible reading. 

In his concurring opinion Mr. Justice Brennan stressed the 
view that not every involvement of religion in public life violates 
the establishment clause; only those official involvements are pro¬ 
hibited “which (a) either serve the essentially religious activities 
of religious institutions; (b) employ the organs of government for 
essentially religious purposes; or (c) use essentially religious means 
to serve governmental purposes where secular means would suf¬ 
fice.” 9 He found that prayers and devotional Bible reading by 
their very nature tend to fall into the second category and can 
only avoid doing so by falling into the third. Emphasizing the 
fact that young children in elementary and secondary schools were 
involved, Mr. Justice Brennan also found that the exercises were 
coercive and a violation of the free exercise clause because the 
students would be reluctant to draw attention to their different 
beliefs by requesting to be excused. 

Mr. Justice Goldberg was joined by Mr. Justice Harlan in his 
concurring opinion, which developed the point that the principle 
of neutrality did not mean hostility to religion and should not be 
applied to bring about that result. He presented the view that the 
establishment and the free exercise clauses of the first amendment 


« 374 U.S. at 222. 

T Id. at 225. 

8 370 U.S. 421, 437 (1962). 
» 374 U.S. at 295. 
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unconstitutional a rule of the Baltimore Board of School Com¬ 
missioners requiring each day either the recitation of the Lord’s 
Prayer or the reading of one chapter from the Holy Bible. Chil¬ 
dren who did not want to participate in the exercises could have 
been excused in both cases, although originally this had not been 
so. Pennsylvania had amended its Bible-reading law to excuse 
children upon request of their parents after a three-judge federal 
district court had held the statute unconstitutional for violating 
both the free exercise and establishment clauses of the First 
Amendment. 3 Despite this amendment of the statute the same 
federal court again found it unconstitutional, this time for violat¬ 
ing only the establishment clause and thereby the due process 
clause of the Fourteenth Amendment. 4 It held Bible reading 
to be a religious observance that preferred the Christian religion. 
There was testimony in the trial record by an expert that the 
New Testament was not regarded as part of Jewish Holy Scrip¬ 
ture and that parts of it were offensive to Jewish teaching. The 
same expert also testified that Jews approach the Bible with an 
attitude different from the traditional Christian one. In the 
Baltimore case, the school board had amended its rule to excuse 
students upon parental request at the insistence of petitioner 
Murray, who in addition sought complete abrogation of the rule 
by court action. The Maryland Supreme Court affirmed a dis¬ 
missal of her complaint on the ground that inasmuch as the 
exercises involved only a negligible use of school time and public 
funds and were not compulsory, they violated neither the estab¬ 
lishment clause nor the free exercise clause of the First 
Amendment. 6 

The Court disposed of both cases in a single opinion by Mr. 
Justice Clark. Justices Brennan, Douglas, and Goldberg, all of 
whom joined in Mr. Justice Clark’s opinion, also wrote con¬ 
curring opinions, and Mr. Justice Stewart filed a dissenting one. 
In reversing the Maryland Supreme Court and upholding the 
Federal District Court for Eastern Pennsylvania Mr. Justice Clark 
placed his decision squarely on the establishment clause. The 

B 177 F.Supp. 398 (E.D. Pa. 1959). 

4 201 F.Supp. 815 (E.D. Pa. 1962). 

5 179 A.2d 698 (Md. 1962). 
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Judicial Developments 

RELIGION IN THE PUBLIC SCHOOLS 

The most prominent development of the year was the 
Supreme Court ruling forbidding prayers and Bible reading in 
the public schools. In School District of Abington Township, 
Pennsylvania v. Schempp 1 the Supreme Court held unconstitu¬ 
tional both a Pennsylvania law requiring ten verses of the Bible 
to be read without comment at the opening of each school day 
and the practice of a local school district to require daily recitation 
of the Lord’s Prayer. (This case is analyzed in depth, along with 
Sherbert v. Verner, by Professor Kauper supra at p. 3.) In the 
companion case of Murray v. Cwrlett 2 the Court struck down as 


In the first section of this review, “Judical Developments/’ an attempt has been 
made to collect all significant cases decided between September 1, 1962, and August 
31, 1963, that were reported prior to November 29, 1963. Also included are interest¬ 
ing cases not reported by that date which have come to the attention of the 
Editor. In the second section, “Legislative, Adminitrative, and Other Developments/’ 
no attempt has been made to indicate by footnote the sources of the information in 
this survey. Numerous newspapers, news services, and periodicals were used, and 
in some instances information was received from local correspondents. Footnote 
references to authoritative sources, such as statutes, administrative decisions, and 
opinions of attorneys general have been made. Both sections of this survey are 
intended to be straightforward, informational accounts. Interpretive comment and 
analysis have been avoided as far as possible. 

1 374 U.S. 203 (1963). 

2 Ibid. 
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American Law,* 5 strikes the reviewer as offering the best array 
of materials now in print on the judicial treatment of church- 
state issues. Father McGrath’s introductory notes are of very 
little value, being too brief and necessarily superficial, but in 
other notes he cites additional cases which give some idea of the 
range of materials available to the inquiring student. A good 
course on the law of church and state could be built around this 
intelligently selected core of cases. Engel v. Vitale appears in an 
appendix, but the Bible-reading decisions came too late for in¬ 
clusion. It should be emphasized that this book is not limited to 
contemporary problems and cases but attempts a wider survey. 

Conclusion 

In summary it should be observed that writers on church-state 
problems are rather more successful in analyzing the past than 
in dealing with the contemporary scene. The old issues of literal 
establishment of religion are dead, and modern pluralism—with 
its non-religious dimension—has completely transformed the 
setting within which our constitutional norms must be explicated 
and applied. 

More fundamentally, the relevance of religion to contemporary 
society has become obscured. If our culture is now secular, what 
social function is possible for religious ideas and institutions? 
The triumph of freedom of religion and of disestablishment is 
a hollow one if religion has become unimportant except as a 
private appeal to individual conscience in a society in which the 
appeal is rendered inaudible. 

What we need is a fresh examination of the role of religion in 
society. Of the writers reviewed above, only Munby makes an 
attempt to do this, although the essays on natural law have a 
kindred thrust. For the most part one is left with the suspicion 
that some bitter battles are being fought over points of prestige 
rather than of substantial importance. Empty rights are defended 
or defeated and new empty claims of right are sometimes estab¬ 
lished. More meaningful dialogue must await a profound inquiry 
into the proper relationship between religion and the public order. 

45 Milwaukee: Bruce Publishing Co., 1962. Pp. xvii, 414. $7.00. 
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interesting suggestion. He proposes that such aid be given, pro¬ 
vided the schools be completely controlled by lay trustees and 
open to students regardless of religion, and that religious instruc¬ 
tion be optional. Apparently he anticipates that this will result 
in mixed schools, free to give denominational instruction to 
satisfy each of the student faith groups which would eventually 
be formed. It is difficult to see how this proposal will overcome 
the constitutional problems currently raised, although its attrac¬ 
tiveness in the political arena is clear. Any denomination genu¬ 
inely interested in parochial schools will probably consider the 
price too high, amounting to the eventual demise of the religious 
school. 

This little book is intended for study and discussion, as are 
the other volumes to be published in the same series. Questions 
for discussion are included. In order to provide an adequate basis 
for study and discussion, this book should be enriched by other 
materials. 

Teaching and Study Materials 

Two valuable volumes of materials on the law relating to 
church and state have made their appearance. Although one of 
them appeared prior to September, 1962, it should be noted in 
this review. In a field in which most of the publications tend 
to be highly colored by the preferences of their authors, these 
source books should be particularly welcome. 

Joseph Tussman has edited Supreme Court opinions under 
the religion clauses in a work entitled The Supreme Court on 
Church and State. 44 Unfortunately the collection does not include 
the Sunday closing law cases, or the Regents’ Prayer and Bible- 
reading decisions. The Torcaso case is also omitted. The editor 
cannot be blamed for not postponing publication until all 
docketed cases are heard, and the wealth of material inexpensively 
presented is invaluable. So much has been included that man y 
readers will have cause to complain about the size of the type, 
which makes it difficult to read. 

John J. McGrath’s collection of cases. Church and State in 

44 New York: Oxford University Press, 1962. Pp. 305. $1.95 (paperbound). 
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of these is by Alan Keith-Lucas and is entitled The Church and 
Social Welfare.* 1 Noting the Protestant confusion over welfare 
services in the age of the welfare state, the author attempts to 
establish guides for religious concern in this area. He views the 
enlarged state role in welfare as stemming in part from the 
failure of the churches to fulfil their Christian mission. Never¬ 
theless, he does not call for an attempt at reaction. 

There are two sets of proposals in this thoughtful little book. 
One concerns the influences the churches should bring to bear 
on public welfare programs. He declares that adequate material 
means for all persons is a concern of the churches, but that social 
gospel is insufficient. “Its God is too small and its Kingdom far 
too limited.” 42 There should be an insistence that public welfare 
should be based on law and on claim of right; freedom of choice 
should not be unnecessarily impaired, and morality should not 
be made a condition of welfare benefits. Services should be pro¬ 
fessionalized and the redemptive possibilities of all persons should 
be respected. 

The other set of proposals concerns the welfare agencies of 
the churches. These should be reformed in the light of modem 
realities. Some children’s homes under religious auspices are 
shockingly out of date in preparing children for life. Superior 
facilities should be offered for the elderly. The illusion of service 
should not be maintained when entrance fees are prohibitively 
high. These and many other suggestions he makes could, if 
followed, help a resurgence of church-sponsored welfare. 

Church and State in Your Community 43 by Elwyn A. Smith is 
a churchgoer’s introduction to the current problems in this 
embattled area. Despite the author’s obvious good intentions, he 
has simplified issues and positions to the point of distortion. This 
is evident in his characterization of the attitude of different 
churches toward the proper relationship between church and state 
and between morality (religiously inspired) and law. 

In discussing aid to church-related schools, the author has an 


41 Philadelphia: Westminster Press, 1963. Pp. 90. $1.25. 

42 Kieth-Lucas, The Church and Social Welfare 27 (1963). 

43 Philadelphia: Westminster Press, 1963. Pp. 90. $1.25. 
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universalism, with God as the father of all men. Adherence to 
Judaism is not construed in terms of creedal conformity. There 
is an obvious relevance of these ideas to the search for cohesive¬ 
ness in a mixed society. 

Jews had a special variety of religious freedom. While all 
religions have always sought freedom for their own creed, Juda¬ 
ism historically was sect-ridden. Strict unity of belief was not 
normative for Judaism nor was unity of church and state. Despite 
some modem departures from this tradition and some unfortu¬ 
nate innovations which Gordis expects to disappear in Israel, 
the core of the Jewish historical legacy is instructive for our 
society. 

Several rules are set forth for promoting interreligious dialogue. 
A Christian reader might feel that the author is preaching to him 
in these rules, even when in form they are addressed to Jews. 
Thus we are told to abandon the simplistic distinction between 
the God of Justice (Jewish) and the God of Love (Christian); be¬ 
tween the primitive, tribal Old Testament and the spiritual uni¬ 
versal New Testament. We are admonished to recognize the Old 
Testament origin of some New Testament quotations. Jews are 
advised to forget how they thave been persecuted by Christians. 
These are all sound points, but true dialogue needs ground rules 
extending far beyond this catalogue of elementary errors. 

Rabbi Gordis explores the critical issues concerning religion 
and education. His conclusions are largely separationist. One 
may question the extent to which his conclusions are dictated by 
the general principles he enunciates. His ideas reflect the glori¬ 
fication of the public school as an instrument of national unity, 
and in this respect he seems to depart from his original emphasis 
on freedom and diversity, and approaches positions more usually 
found in writers with a secularist bias. 

Despite these criticisms. The Root and the Branch is a mag¬ 
nificent testament and should be on the reading list of all Chris¬ 
tians who seriously seek a fuller comprehension of the problems 
and opportunities of American pluralism. 

Two volumes should be noted in the series of paperbacks 
entitled “Christian Perspectives on Social Problems.” The first 
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At the level of deepest significance for the future of human 
society this collection of essays is of tremendous importance. In 
the long run the current surface manifestations of value con¬ 
flicts in society will have disappeared while the perennial issues 
of ultimate norms will still be debated. These writers have some¬ 
thing of utmost importance to say to the modern mind. In the 
measure of their agreement lie our hopes for the future. The 
several chapters were originally prepared for discussions at the 
Center for the Study of Democratic Institutions and evidence the 
Center’s valuable activity. 

In a slim volume entitled What Are Human Rights? 39 Maurice 
Cranston discusses natural-law ideas as they relate to the attempt 
to secure an international definition of human rights. Proceeding 
in the natural-law tradition, he identifies himself with the 
Lockean school and ends by treating natural law as the ideal 
element available for shaping positive law. His discussion pre¬ 
scinds from any religious bias and presumes that a definition of 
rights can be universally acceptable without reference to religious 
ideas or their absence. The discussion focuses upon the text of 
the Universal Declaration of Human Rights. 

A profound and moving work by Robert Gordis, The Root 
and the Branch , 40 presents a Jewish contribution toward making 
viable a pluralistic society. Allusions to the Judeo-Christian tradi¬ 
tion are commonplace, but some students of Judaism have been 
heard to deny the genuineness of any such hyphenated tradition. 
Rabbi Gordis vigorously asserts that it is genuine, not only be¬ 
cause of the Old Testament roots of Christianity, but also because 
of the long Jewish experience within Christian communities. The 
Jewish contribution to this joint tradition has been somewhat 
hidden, and he sets out to make it explicit. 

What contribution can Judaism make to our group life? Jews 
have, says the author, a profound sense of the group. The Jewish 
group has a mysterious character, emphasized by describing them 
as “a people.” They strike a balance between particularism and 


89 New York: Basic Books, 1962. Pp. ix, 105. $3.50. 

40 Chicago: University of Chicago Press, 1962. Pp. xiii, 254. $3.95. 
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more than the natural reason of man. He specifically declares 
that natural law is in no sense properly viewed as a Catholic idea. 
On the other hand, Robert Gordis argues that natural law con¬ 
tains an essential Judeo-Christian component. It is his position 
that when we declare reason and justice as basic human goals we 
are transcending mere observable human behavior and are passing 
value judgments which are rooted in a theistic metaphysics. 

In this challenging set of essays all the authors are agreed upon 
the utility, indeed the necessity, of natural law for modem society. 
The debate over its foundation is, therefore, no mere academic 
exercise but has significance concerning the prospects for build¬ 
ing a natural law-consensus. 

In a chapter which prescinds from traditional approaches to 
natural law, Philip Selznick suggests that we find our norms by 
looking upon a social system such as democracy as a system gov¬ 
erned by a master ideal. Examining the ideal we can make ex¬ 
plicit the norms which it incorporates. This approach parallels 
that of F. C. S. Northrop, except the latter seeks his norms in our 
understanding of science. The starting point is radically different, 
but in either case there is a quest for that detachment which con¬ 
temporary sociological science demands. 

In Selznick’s approach, as we move from one social system to 
another, we can find norms that are common to all systems for 
ordering human life. We can take as our natural law at least 
those norms which are pervasive in regulating human behavior 
and which promote psychic health. 

It should be apparent at this point that we have a serious 
question of whose natural law we are to pursue. Selznick and 
Cogley may not end up with the same norms; Gordis may add some 
biblical precepts to what natural reason discloses. But at least 
there is a disavowal, not only of the fashionable denial of meaning¬ 
fulness in normative questions, but also of the inevitability of 
relativism. Some progress has been made toward consensus. The 
argument is carried forward by John Courtney Murray as it 
relates to the formation of a public consensus, by Scott Buchanan 
in the light of changing scientific notions of nature, and by 
Harvey Wheeler in terms of the impact of natural law on the 
development of a culture. 
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Christian cannot complain, the freedom offered in a secular 
society being preferable to the imposition of faith on unbelievers. 

While there may be a danger of false values in a secular society, 
the church should re-examine its relationship with the everyday 
world. Munby’s point is that God is not interested only in reli¬ 
gion. If the Christian realizes that a secular society has limited 
goals but enlarges men's chances for free choice, this society can 
be embraced as a summons to greater human maturity. 

At the lowest level, Munby accepts the secular society as a 
realistic structure in the face of divided human opinion. Examin¬ 
ing it more closely, he sees it as creating opportunities for a fuller 
realization of Christian life through responsible human choice 
and action. The church’s role is to enter the thick of life rather 
than to withdraw. Church schools, he says, should be abandoned 
and the resources devoted elsewhere. Theology should not claim 
to be queen of the sciences but should be actively developed as 
one subject among many. 

Ultimately this book appears to be not so much in praise of 
the secular society as an appeal for a realistic role for the church 
in the face of actualities. Munby’s faith for the future of this 
society is founded upon the conviction that “there is no great 
gulf between men who share a sensitive respect for human values; 
in any case we have to work together in society .” 37 

For the American reader Munby will appear to be moved in 
large measure by the current British scene and the dilemmas 
facing the Church of England. One can only wish that the core 
of his message could reach those numerous Americans who so 
busily deplore secularism that they lose by default the great 
opportunities which Christianity has in the open (albeit secular) 
society. 

The collection of essays brought together by John Cogley under 
the title, Natural Law and Modern Society 38 might appear to fall 
outside the ambit of a review concerned with the interrelation 
of religion and the public order. This view would be reinforced 
by a reading of the introductory essay by Cogley, in which he 
denies that an understanding of natural law requires anything 

37 Munby, The Idea of a Secular Society 89 (1963). 

38 Cleveland: World Publishing Co., 1963. Pp. 285. $4.00. 
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proliferation of church-state controversies that there is an urgent 
need for the explication of principles and guide lines. The ob¬ 
vious tension between the two clauses of the First Amendment— 
religious freedom and non-establishment—must be resolved in 
some constructive manner which will achieve an American con¬ 
sensus. To this difficult task must be brought the talent and 
experience derived from various disciplines. Father Drinan ends 
his book precisely at this point. It would be a fine starting point 
for a subsequent volume. 

Religion and Society 

Perhaps the most challenging of the volumes reviewed here 
is The Idea of a Secular Society, by D. L. Munby . 35 Intended as 
a reply to T. S. Eliot , 88 it is not a polemic but a sincere and 
thoughtful outline of the author’s view of the church’s role in 
contemporary society. Written out of a Christian concern, it is 
not a tract for secularism but a challenge to the church to recon¬ 
sider its proper role. 

Munby proceeds from the firm conviction that the Western 
world already has a secular society. The demand for a neutral 
or secular state is therefore not to be construed as encouraging 
the secularization of society. In any event, the secular society 
includes, in his view, certain values which cannot be condemned. 
This society is not homogeneous, yet achieves tolerance. This 
involves also a refusal to make a firm co m mitment of the society 
as a whole to any particular view of the nature of the universe or 
man’s role in it. By reason of this tolerance, boundaries are 
recognized between public and private morality. The common 
aims of society remain limited ones. No official images are main¬ 
tained, and there is a heavy emphasis on the study of facts. 

The author sees no cause for Christian rejection of such a 
society provided it can remain stable and avoid lapsing into some 
form of paganism. Not only does he conclude that stability is 
attainable, but that the secular society appears to have great resil¬ 
iency. As to the danger of paganism, Munby asserts that the 

35 London: Oxford University Press, 1963. Pp. 91. $3.00. 

36 Eliot, The Idea of a Christian Society (1939). 
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The book begins with a description of the “friendly alliances’’ 
which have long existed between church and state in the United 
States. These inclue the tax exemption of property used for reli¬ 
gious purposes, chaplaincies in the services, draft exemption 
for ministers of the gospel, and co-operation with religious social 
agencies. These long-standing practices refute the claim that a 
wall of separation exists. 

Father Drinan sees three great issues in this area: tax support 
of religious schools, Sunday closing exemptions for Sabbatarians, 
and religious exercises in the public schools. He is rather am¬ 
bivalent concerning the fairly rapid elimination of the latter. 
Writing immediately before the historic decisions on Bible read¬ 
ing he is mildly critical of the ruling in the Engel case . 33 It would 
be rather difficult to tell just where Father Drinan stands on this 
issue. Obviously he is concerned lest the public schools promote 
a naturalistic secularism. Yet he is reluctant to ignore the real 
problem posed by the pluralism which makes an acceptable 
deference to the Almighty impossible in the public schools. 

In discussing the position of church-related schools the author 
appears to concede “the apparent impossibility of the church- 
related school obtaining tax support for its educational purposes 
as such .” 34 Apparently Father Drinan believes that the pupil- 
benefit theory is the only one likely to be acceptable at the present 
time. His discussion of the fringe benefits available on this theory 
is permeated by a sense of the injustice suffered by parents who 
pay school taxes but in conscience choose a parochial school. 

An indication of the generous temper of the book can be found 
in the author’s treatment of Sunday laws. He expresses regrets 
that the Sabbatarians’ claim was rejected and that they are exposed 
to serious economic detriment because of their religious observ¬ 
ances. On this point, as elsewhere in the book. Father Drinan 
gives primary weight to the religious liberty clause. 

One can regret only that the author, who has had a very wide 
experience in the problems of church and state, did not set a 
higher and more difficult task for himself. We have had such a 


33 Engel V. Vitale, 370 U.S. 421 (1962). 

34 Drinan, Religion, the Courts, and Public Policy 135 (1963). 
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ment. His concern is at least equally for the integrity of the 
churches as for the autonomy of the state. 

On the issue of public aid for sectarian schools, Jones follows 
the “pupil-benefit” theory as found in the Everson case . 81 He 
views it as a reasonable compromise between extreme positions 
and believes it will protect education from the Balkanization 
which would result from unlimited aid to all schools. His solution 
is a characteristic outcome of his argument that absolute separa¬ 
tion is nonsense, and that conflicts in our society require a decent 
respect for the art of honorable adjustment. Permeating his ap¬ 
proach is a respect for religious liberty as the most nearly absolute 
of our civil rights. 

The other essays in this volume are equally interesting, even 
if of less enduring value. Robert Lekachman’s discussion of 
churches and politics, focusing chiefly on the question of aid to 
education, might be cited by Jones in support of his moderate 
position despite Lekachman’s own conclusions on this question. 
John Wicklein takes a close look at some of the thinking behind 
the anti-Catholic movement during the Presidential campaign. 
Reinhold Niebuhr briefly discusses some of the contributions 
religion has made and can now make to the life of a nation which 
has a special international role. 

Popularization of learning affecting important public issues is 
one of the serious needs of our age. Robert Drinan has done it 
well in Religion, the Courts, and Public Policy . 32 This book is 
an introduction to the law of church and state, written with a 
sincere effort at impartiality, yet reflecting a frankly Catholic 
preference. The author doubts that America can maintain the 
institutions of a free society without a religious foundation, and 
a viable understanding of the religion clauses of the First Amend¬ 
ment is necessary to that end. Making no attempt to survey the 
entire field. Father Drinan focuses on the problems of religion 
and education as affected by government action. His treatment is 
informative, and he presents the legal materials with skill and 
precision. 


31 Everson v. Board of Educ., 330 U.S. 1 (1947). 

32 New York: McGraw-Hill Book Co., 1963. Pp. vi, 261. $5.95. 
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public life is limited. He sees particular danger in present Cath¬ 
olic attitudes, especially in the attempt to treat the Cold War in 
terms of a rigid ideological battle. It seems fair to say that develop¬ 
ments within the Church in the brief period since he wrote have 
confounded his analysis and underscored the extent to which his 
interpretation is based upon the myth of the monolith. 

These three essays are learned and eloquent. They deserve to 
be read widely and reflected upon at length. No single volume 
can offer a better insight into the viewpoints of the three faiths on 
the pluralism we find in America. 

Harold Stahmer has edited under the title Religion and Con¬ 
temporary Society , 30 a rich collection of lectures originally de¬ 
livered in a course at Barnard College. An outstanding group of 
contributors serve to make this paperback a wide-ranging and 
superlative survey of its subject. Without any doubt this is the 
single “best buy” examined in this review. 

The first half of the volume consists of three essays explicating 
the heritage of Judaism, Catholicism, and Protestantism. With 
characteristic skill, Arthur Cohen surveys the history of Jewish 
religious thought. Father Ong explains Catholicism with a distinc¬ 
tive insight which makes his essay informative even to those raised 
in the tradition. Faced with the diverse strains of Protestantism, 
Wilhelm Pauck finds five characteristics of American Protestant¬ 
ism. It is, he says, marked by voluntarism, Congregationalism, 
evangelism, denominationalism (making it internally pluralist 
with tension over toleration), and a largely non-theological and 
non-creedal approach to faith. 

As a capstone to the examination of doctrine and belief, Arthur 
Cohen writes a brief history of eschatology, contrasting Jewish and 
Christian conceptions. 

The second half of the volume is concerned specifically with 
religion in America. An outstanding contribution to our under¬ 
standing of the meaning of the First Amendment is made by 
Harry Jones. Writing from a strong Protestant commitment which 
consciously shapes his thinking, he re-examines the major Su¬ 
preme Court decisions on religious freedom and non-establish- 


30 New York: Macmillan Co., 1963. Pp. xii, 282. $1.95. 
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tianity and the state began with Constantine and culminated with 
Justinian. Protestantism from its inception used the medieval 
Catholic framework and sought monopoly without tolerance. 
Thus this country, with its Protestant origins, knew no doctrine 
of pluralism. In common with other faiths, Marty declares, Protes¬ 
tantism needs to reinterpret American experience. This process is 
going forward, led by such men as Winthrop Hudson and 
Franklin Littell. A new attempt is being made to establish a 
satisfactory doctrine of the relationship between religion and 
society. 

As Protestantism loses its prior hegemony, its institutionalists 
are tempted to react angrily. They oppose other faiths’ concern in 
the public realm and attempt a kind of imperialism. Marty 
remains confident that a new religious emphasis is developing, 
leading Protestants to seek not a public relations identity but a 
Christian identity which can be the source of moral strength. If 
we resist the temptation to elevate pluralism into a theology, 
religion will be a position to assert a strong influence in culture. 

Monsignor Moody describes the Catholic experience in Amer¬ 
ica. While American Catholics were the pioneers in adjusting to a 
pluralist society, he suggests that they are not yet aware of the 
full implications. Catholics and Protestants shared so many reli¬ 
gious and moral judgments that the adjustment was relatively 
easy. Whether Catholics are completely prepared to give full rec¬ 
ognition to the broader spectrum of belief and non-belief found 
today is not certain. The author sees the automatic and angry 
Catholic reaction to the school prayer decisions as reflecting an 
incomplete Catholic vision in our society. As a program for reli¬ 
gion on the contemporary scene he urges the reaffirmation of the 
moral foundations of democratic values. 

Rabbi Hertzberg interprets American experience from the 
point of view of the Jew. To him the essential fact is that in 
America the Jew has a sense of belonging which was denied him 
throughout the history of western Europe. He is offended by the 
willingness of Christians to perpetuate a quasi-Christian estab¬ 
lishment which violates the First Amendment and is painful to 
the Jewish conscience. Jews have learned through suffering and 
bloodshed that liberty is safest, he says, when the church’s role in 
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privacy of marriage, he denies that regulation of the sale of contra¬ 
ceptives involves such an intrusion. The prohibition of birth 
control clinics is to him a matter for legislative judgment. Never¬ 
theless, as a matter of prudence he recommends that Catholics 
restrict their legislative goals to those which command the general 
approval of the community. 

It may well be doubted whether any group within our society 
will be content to have its freedom to engage in conduct it con¬ 
siders moral made conditional upon the prudence and forbearance 
of other groups. Father Regan’s discussion of population control 
in connection with American foreign policy and United Nations 
activities is even more debatable. He suggests that Catholics will 
have to oppose foreign aid programs if they include giving contra¬ 
ceptive advice. 

Can a pluralistic society remain viable if each religious com¬ 
munity demands not merely a vote but a veto on policies contrary 
to its own moral judgments? And what will happen to the United 
Nations? On this platform Catholics should oppose the fluorida¬ 
tion of water out of deference to the Christian Scientists, com¬ 
pulsory education beyond the eighth grade out of deference to 
the Amish, and the entire defense budget out of deference to the 
Quakers. His arguments for public aid to sectarian schools would 
clash with the consciences of members of some Protestant denomi¬ 
nations. 

No easy formula is available to define the limits of permissible 
government actions in a pluralistic society. Father Regan has 
served his readers well by delineating Catholic attitudes on a 
variety of controversial matters, but some of his conclusions may 
be unacceptable. 

Noted scholars from each of the three principal religious faiths, 
Arthur Hertzberg, Martin Marty, and Joseph Moody, attempt an 
interpretation of the relationship between religion and American 
culture in The Outbursts That Await Us . 29 The explosive title is 
misleading, for the discussion in the text is calm and optimistic. 

Martin Marty reviews the history of the early church and de¬ 
clares that a decisive reversal in the relationship between Chris- 


29 New York: Macmillan Co., 1963. Pp. viii, 181. $4.50. 
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undertake to summarize the results. To what extent do Americans 
believe in God? What attributes do they give Him? How often, 
and why, do they pray? How do they view members of other reli¬ 
gions as to religious fidelity, national loyalty, fairness in business 
dealings, suitability as neighbors? These questions give only a 
limited idea of the range of the questions. 

Father Thomas presents the statistics of the responses with brief 
interpretative remarks, principally from a sociological viewpoint. 
His text is fair and intelligent, and he lets the figures speak largely 
on their own. The appendix includes a description of how the 
sample was formed and the full text of the questionnaire used by 
interviewers. One can regret only that the data is not more recent. 
Some of the church-state issues covered by the questions had not 
been so extensively discussed in the public forum in 1952 as in 
1962. 

The ugly side of American pluralism is depicted in A Tale of 
Ten Cities by Eugene J. Lipman and Albert Vorspan. 26 To say 
that the book is an effort at sensationalism would be going too far, 
but the authors make a studied attempt to accentuate the negative 
The authors’ purpose is commendable, for they seek to eliminate 
the ghetto which they find characterizes American religious life. 
Whether this kind of writing will promote the goal may seriously 
be doubted. 

An attempt to make an integral synthesis of theology and 
politics is developed at length in American Pluralism and the 
Catholic Conscience, 27 by Richard J. Regan. A Jesuit lawyer, the 
author relies heavily on the work of John Courtney Murray, who 
wrote a brief foreword for the book. 

His method and approach can be illustrated by his discussion of 
the controversy over the Connecticut legislation on contraceptives 
and the case of Poe v. Ullman. 28 The problem is a significant one, 
reflecting as it does a sharp cleavage in moral doctrine among dif¬ 
ferent religious groups. Regan asserts that the state is properly 
concerned with public morality and may legislate in this area. 
While he considers unconstitutional any intrusion into the 

26 New York: Union of American Hebrew Congregations, 1962. Pp. vii, 344. $4.95. 

27 New York: Macmillan Co., 1963. Pp. xv, 288. $5.95. 

28 367 U.S. 497 (1961). 
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imbursement in 1962-63. One of the three parochial schools 
affected did not arrange for payments to the local school board for 
bus transportation. Parents of about seventy-five children attend¬ 
ing the school led their children to and from school each day in a 
march along one and a half miles of a highway having no side¬ 
walks in protest against the county’s withdrawal of reimbursement. 

In Ohio there is no state legislation expressly providing for 
public transportation of non-public school students. Nonethe¬ 
less, parents of parochial school students in several localities peti¬ 
tioned local school boards to carry their children in public buses. 
A request to the Medina School Board by a parochial school for 
the lease of public school buses was referred to the Attorney 
General for advice as to the legality of such an arrangement. The 
Attorney General was of the opinion that local boards did not 
have the inherent power to determine the use of public school 
buses and could only utilize them within the limits of statutory 
authorization. 161 Since the governing statute only provided for the 
transportation of public school students, the local school boards 
could not even permit parochial school students to ride the buses 
along established routes to the public school, much less lease the 
buses for transportation directly to the parochial school. 

In Hawaii, the issue arose when the City Council of Honolulu 
was considering subsidizing part of the cost of transporting chil¬ 
dren to and from private schools, including parochial ones. The 
state constitution prohibits the use of public funds “to support 
or benefit any sectarian . . . educational institution.” After an 
exhaustive analysis of the authorities, the corporation counsel 
came to the conclusion that such use of public funds was con¬ 
stitutional. 162 

The loan of textbooks without charge by the state to students 
in private schools became the focus of controversy in Rhode Island. 
A request from the Roman Catholic Diocese of Providence in 
November 1961 for secular textbooks was tabled by the State 
Board of Education. Thereupon Governor Notte, a Roman 

161 Opinion No. 517, Letter from the Attorney General of Ohio to James Fore¬ 
man, Prosecuting Attorney of Medina County, Sept. 12, 1963. 

162 Letter from the Corporation Counsel of Honolulu to the Chairman and 
Members of the City Council, March 25, 1963. 
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committee, and an effort to report it out failed. Immediately 
after this setback the parents of about seventy-five students attend¬ 
ing a parish school registered their children at the local public 
school, increasing that school’s enrollment by one-third. Within a 
very short time the registration of parochial school students in 
public schools as a protest measure spread throughout several 
counties. It involved a substantial number of students, although 
it never obtained the participation of all the parents sending 
children to any single parochial school. In just about all cases the 
registrants returned to the parochial schools in a few days. 

The Catholic hierarchy did not publicly encourage or support 
the protests. When asked for comment. Cardinal Ritter of St. 
Louis, who had not taken a public stand on the bus issue, said 
he neither approved nor disapproved of the protests. Dr. Stuber, 
however, called on the Cardinal to put a stop to the protests on 
the ground they could not take place without the official sanction 
of the Church. Following the protests, a bill to amend the con¬ 
stitution to authorize bus rides for children in non-public schools 
was introduced in the House and also died in committee. 

In Alabama, Iowa, Nebraska, Minnesota, and Colorado bills 
authorizing some form of public bus transportation assistance 
to parochial schools died in committee before reaching the floors 
of the respective legislatures. In all these states the issue of con¬ 
stitutionality figured prominently in the debate. In three of the 
states, Nebraska, Minnesota, and Colorado, there are constitu¬ 
tional provisions expressly prohibiting the use of public moneys 
“to support” sectarian schools. 

There were also community disputes in those states that leave 
the question of bus rides for non-public school children to be 
decided on the local level. In Connecticut three local referendums 
were held on the issue. In Ridgefield and Bethel bus rides were 
approved, but in Wilton they were voted down for the second year 
in a row after a highly charged campaign waged by both sides. In 
Kentucky a local school board can provide for the transportation 
of non-public school children if the county fiscal court votes to 
appropriate funds to reimburse the board. The fiscal courts in 
many counties provide for such reimbursement. Reversing prior 
practice, the Boone County Fiscal Court refused to provide re- 
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In Oregon the Dickman decision prohibiting the loan of free 
textbooks was met by an abortive attempt to amend the state 
constitution to permit indirect aid to sectarian schools. The 
proposal died in legislative committee. A proposal to allow local 
boards to rent textbooks to both public and private secondary 
school students suffered the same fate. 

There were a few unsuccessful attempts to establish tuition 
grants for students attending private schools on both the lower 
and the higher levels of education. In Pennsylvania a legislative 
proposal for an annual tuition grant of $20.00 to parents of chil¬ 
dren attending non-public elementary and secondary schools died 
in committee, as did a bill in Massachusetts that would have 
provided reimbursement of the costs incurred by parents who 
send their children to such schools. On the level of higher edu¬ 
cation Governor Sanford of North Carolina supported legislation 
to provide tuition grants of up to $200 for students in private 
colleges. A number of presidents of Protestant colleges spoke in 
favor of the bill before a legislative committee, but the proposal 
died in both Houses. 

In Maryland matching grants of public funds were made 
directly to private church-related colleges for the erection of 
dormitories and science buildings. Through laws enacted in 1962 
and 1963 grants were made to two Catholic colleges, the College 
of Notre Dame in Baltimore and St. Joseph’s College in Emmits- 
burg, and to two Protestant-related colleges. Hood College in 
Frederick and Western Maryland College in Westminister. Join¬ 
ing with ten Maryland taxpayers, the Horace Mann League, an 
organization of public school educators, commenced suit on 
September 10, 1963, to declare the grants in violation of both 
the state and the federal constitutions. The League has announced 
its intention to take the case up to the Supreme Court if 
necessary. 

In Pennsylvania the constitutionality of publicly supported 
health services for students attending parochial schools was raised 
when the Board of Education of Philadelphia considered extend¬ 
ing such services on an equal basis to all students, not just those 
in public schools. The Attorney General delivered an opinion 
which upheld the use of public funds for this purpose despite 
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Catholic, initiated legislation establishing a special commission 
to study the request. A number of Protestant churches and 
agencies opposed the request and testified in opposition to it 
before the commission. A representative of the diocese appeared 
before the commission and argued for the free loan of science, 
mathematics and foreign language textbooks as well as diagnostic 
testing materials to help meet the national emergency in educa¬ 
tion that had prompted the National Defense Education Act. The 
matter became a political issue in the 1962 gubernatorial cam¬ 
paign when Governor Notte’s opponent, an Episcopalian, the 
subsequent Governor Chaffee, came out in favor of the free text¬ 
books for non-public school students and chided his opponent for 
avoiding the issue with a special commission. The commission, 
which was composed of four Catholics, two Protestants, and a 
Reform Jew drawn from the state legislature and non-Catholic 
institutions of higher learning, unanimously approved of the 
free loan of science, mathematics, and foreign language textbooks, 
as well as the use of diagnostic testing materials. 163 In so deciding 
it noted that Rhode Island had the largest percentage of private 
school students of any state and that the cost of the books would 
be miniscule compared to the tax savings resulting from the 
parochial schools. 

It regarded the constitutionality of the precise issue of free 
textbooks for parochial school students as undecided under exist¬ 
ing Supreme Court precedents, but made recommendations de¬ 
signed to help insure the legality of the program. In particular, 
it suggested that the books be selected by public authorities and 
distributed to the students directly by local public school 
committees. 

Legislation was enacted adopting the recommendations of the 
commission. Local school districts are required to provide the 
free textbooks and diagnostic materials on request, and the state 
is to reimburse for part of the costs incurred. The Rhode Island 
chapter of the American Civil Liberties Union has announced it 
would support a taxpayer suit challenging the action. 


163 Report of the Commission to Study State Participation in Acquisition of 
Scientific and Mathematic Texts and Materials for Non Public Schools (1963). 
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the state constitution’s ban on the use of school funds to support 
sectarian schools. 164 He relied on the child benefit theory. 

There were also efforts, none of them successful, to obtain tax 
relief for parents of children attending private non-profit schools. 
As in past years, several bills were introduced in Congress to 
provide either tax credits or added deductions to parents who 
send their children to non-public schools, even on the elementary 
and secondary levels. There was little expectation they would 
fare any better than they had in previous years. 

There were a few efforts on the state level to provide tax relief 
to parents of children in private schools. A bill in the Maryland 
legislature providing for a $500 exemption from the state income 
tax for parents of children attending non-public secondary schools 
in the state failed of enactment. In Wisconsin, a proposal to 
grant in effect a $10.00 income tax credit to parents for each child 
attending a non-public elementary or secondary school died in 
committee after the Attorney General ruled that it would violate 
that provision of the Wisconsin Constitution prohibiting the use 
of state funds to support religious institutions. 165 This conclusion 
was premised on the fact that most private schools in the state were 
parochial schools. The reasoning adopted was that the credit 
would encourage the parochial schools to increase their tuition 
and encourage more parents to send their children to them. A 
requirement that parents contribute at least the amount of the 
credit to the support of the school was viewed by the Attorney 
General as proof that the primary intended benefit was for the 
schools, and not the parents. 

There was much discussion of “shared time,” an arrangement 
whereby parochial school students attend the public schools for 
certain courses, as a legal solution to the problem of providing 
non-public school children with effective but expensive instruc¬ 
tion in the sciences and foreign languages. Jewish agencies and 
church groups, with the exception of Orthodox associations gen¬ 
erally opposed the idea as divisive. Protestant groups showed a 

164 Official Opinion No. 257, Letter from the Attorney General of Pennsylvania 
to Charles H. Boehm, Superintendent of Public Instruction, Jan. 9, 1963. 

165 Letter from the Attorney General of Wisconsin to the Assembly, June 6, 
1963. 
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cautious interest, and the National Council of Churches under¬ 
took to study the question. Catholic spokesmen took the position 
that such arrangements are “second best” and represented a 
compromise that should be accepted only where it was impossible 
for parochial schools to absorb all Catholic students. It was widely 
agreed, even by many opponents of the idea on public policy 
grounds, that it would be constitutional. But there were dis¬ 
senters. For instance, the Superintendent of Schools of Jackson 
City, Oregon, barred parochial school students from attending 
special Saturday morning classes for “able and gifted” high school 
students at Southern Oregon College on the ground it would 
benefit religious institutions contrary to the Oregon Constitu¬ 
tion as interpreted in the recent Dickman case. 

Limited part-time programs involving a few vocational and 
home-making courses have been open to parochial school students 
for many years in a number of local communities. The “shared 
time” concept involves a larger number of courses and wider 
variety in kind. Cheboygan, Michigan, has had such an expanded 
program for about ten years. In the 1962-63 school year relatively 
new plans were expanded in Bay City and Saginaw, Michigan, 
and a new program was put into effect in Monroeville, Pennsyl¬ 
vania. New programs are to be started in Detroit and Philadel¬ 
phia in the 1963-64 school year, and the Archdiocese of Chicago 
and public school officials are studying the possibilities of adopt¬ 
ing shared-time” programs in the near future. In some of these 
programs the students from the parochial schools attend classes 
with public school students; in the others they attend classes 
specially scheduled for them alone in the public schools. 

Outside the area of education there were few developments 
receiving much publicity in the area of public aid to religious 
institutions. There were some developments in the area of church- 
related hospitals. The Board of Missions of the Presbyterian 
Church was the moving force in setting up a corporation to pur¬ 
chase five hospitals with a $3,900,000 grant from the Area Re¬ 
development Administration. The hospitals were owned by the 
United Mine Workers Welfare Fund, which was about to close 
them. To avoid church-state complications the Board of National 
Missions planned to appoint a majority of the corporate trustees 
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outside of the Presbyterian denomination. Also, annual appropri¬ 
ations by the state to permit the hospitals to operate in the 
economically depressed areas are to take the form of payments 
made in behalf of “indigent” persons who qualify for state aid. In 
Pennsylvania legislation was enacted permitting sectarian hospi¬ 
tals to receive payments to help cover the cost of care for indigent 
patients in what was denominated a “purchase of care” pro¬ 
gram. 166 Previously such payments by the state were made solely 
to non-sectarian institutions in order to avoid what was believed 
to be an unconstitutional subsidy of religion. 

The Attorney General of Arizona was asked to give his opinion 
as to the constitutionality of a bill appropriating funds for a 
chapel at the State Hospital. The Arizona constitution forbids the 
application of public funds “to any religious worship, exercise 
or instruction, or to the support of any religious establishment.” 
The Attorney General was of the opinion that inasmuch as the 
construction of a building is not “an act of worship, exercise 
or instruction,” a chapel could be built with state funds if it was 
done so as not to support “any religious establishment.” 167 He 
found that a non-denominational chapel available to all religions 
and with no decorations, signs, or markings would be eligible 
for aid because this would not support “any particular establish¬ 
ment.” The opinion also noted the therapeutic value of a chapel 
from a medical point of view in the area of mental illness. 

SUNDAY CLOSING 

There was considerable legislative ferment concerning 
Sunday closing, but much of it came to naught. In many states 
Protestant and Catholic groups supported the legislation. Seventh- 
day Adventist groups generally opposed it even when an exemp¬ 
tion was included for those who observe the Sabbath on a day 
other than Sunday. In the interests of individual liberty they 
argued for a statute that would require closing once a week on 
any day chosen by the shopkeeper without any religious condi- 


166 Laws of Pa., 1963, No. 122. 

167 Opinion No. 63-20 R-245, Letter from the Attorney General of Arizona to 
Jewel Jordan, State Auditor, April 25, 1963. 
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tions. The major contending forces behind such legislation, 
however, were economic ones, with associations of urban mer¬ 
chants and small retailers supporting closing and the large dis¬ 
count houses, supermarkets, and suburban merchants opposing. 

General closing legislation was introduced in four states— 
California, Colorado, Montana, and Oregon—that either had no 
existing Sunday prohibitions or ones limited to a few activities, 
such as barbering. In none of these states were general laws 
enacted. New laws prohibiting retail sales of a large number of 
items were passed in three states—Kansas, 168 Missouri, 169 and 
North Carolina 170 —where earlier laws had been held unconsti¬ 
tutional because an exemption for “articles of necessity* * was held 
to be too vague for a criminal statute. In all three states the new 
laws specify particular categories of articles that cannot be sold, 
but the Kansas statute nonetheless still exempts articles “for the 
relief of suffering, the preservation of health, safety, or the pro¬ 
tection of persons or property when occasioned by the happening 
of some unforeseen event which could not have been foreseen or 
guarded against by reasonable diligence.** Partly because of this 
clause the new statute is headed for another test in the Kansas 
appellate courts. It has already been held unconstitutional in the 
District Court of Sedgwick County, in part on the ground that 
the exemption is unfairly vague and indefinite. 171 

In Illinois, legislation designed to improve on the effectiveness 
of existing closing laws died in committee; and in Oklahoma 
legislation to strengthen existing laws almost passed, but was 
finally rejected when the House reversed itself prior to enactment. 
Legislation intended to rationalize and strengthen existing clos¬ 
ing laws in Minnesota was vetoed by Governor Rolvaag. Because 
the legislation did not prohibit a number of activities on Sunday, 
including construction, maintenance, and service enterprises, and 
because it exempted businesses that employ less than a given num¬ 
ber of sales people, the Governor did not see how it would achieve 
a uniform day of rest. Instead he saw it as an attempt to close 

168 Kan. Laws of 1963, ch. 220. 

169 Laws of Mo., 1963, S.B. No. 49. 

170 No. Car. Sess. Laws, ch. 488 (1963). 

171 Boyer v. Ferguson, appeal docketed , No. 43, 737 Kan. Sup. Ct. 1963. 
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down the discount houses on Sunday and he rejected it as a bill 
that would restrict freedom of choice and of economic competition. 

In Nebraska a vague law prohibiting works of “common labor” 
with an exemption for works of “necessity and charity” was re¬ 
placed with one particularizing categories of prohibited selling. 
Before enactment the bill was amended to include a Sabbatarian 
exemption, partly through the efforts of the Nebraska Council of 
Churches. A Sunday law that depended on local option was 
replaced in Maine by one requiring statewide compliance. Ex¬ 
empted from the closing requirement were sellers of many items 
traditionally sold in resort areas as well as sellers who had fewer 
than a given number of employees or owned stores that were 
smaller than a given size. 

In New Mexico a general Sunday closing law was repealed as 
part of a general revision of the criminal laws, and a substitute 
bill was killed in committee. A Sunday law based on local option 
was introduced in the Georgia legislature to replace a statewide 
closing law, but it died in a committee of the House after pas¬ 
sage in the Senate. Attempts to liberalize Sunday laws in Ohio, 
Pennsylvania, and Massachusetts never got out of committee 
either. The Ohio legislation was introduced after an amendment 
to the state constitution that would have guaranteed the freedom 
to sell milk and food products on Sunday was rejected in a 
referendum. After this rejection, enforcement of the closing law 
was stepped up. Previously, trial court judges had been reluctant 
to convict because they were uncertain as to what activities were 
exempt under the law. 

At least seventeen bills were introduced in the Pennsylvania 
legislature to liberalize the state’s rigid closing law that prohibits 
the sale of non-essentials on Sunday. Because of strong opposi¬ 
tion to all Sunday sales by conservative church and civic groups, 
the strategy has been to introduce various bills that would permit 
sales of certain specific items, ranging from antiques to liquor, 
on the basis of local option. A bill supported by Governor Scran¬ 
ton would have permitted Sunday sales by persons who remain 
closed on another day of the week in observance of religious 
dictates. Not one of these bills was enacted. 

In Massachusetts two attempts failed to expand the present 
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exemption to the Sunday law for food stores that have no more 
than two employees and that close on Saturday. A bill to permit 
any kind of store with three or fewer employees to remain open 
on Sunday was rejected by the Senate after passage in the House. 
A bill to grant an exemption to those who close on Saturday as a 
matter of religious observance failed in both chambers. The two 
bills were opposed by Catholic spokesmen in the Boston area as 
destructive of a uniform day of rest. In New York there was some 
Protestant and considerable Jewish support for an amendment 
to the state closing law to permit on the basis of local option 
businesses that close on Saturday as a matter of religious observ¬ 
ance to stay open on Sunday. There was some Catholic opposi¬ 
tion. The Senate rejected the bill, even on a local option basis, 
except for New York City. A bill was then passed that authorizes 
the New York City Council to exempt from Sunday closing pro¬ 
prietors of small stores who observe a day other than Sunday as 
the Sabbath. 172 

TAX EXEMPTION 

Opinions of the Attorneys General of West Virginia and 
Kentucky gave a strict interpretation to state laws concerning 
the taxation of religious institutions with the effect of narrow¬ 
ing their tax-exempt status. The Attorney General of West Vir¬ 
ginia held that all the improvements on a large tract of land 
used by an Episcopalian agency for a summer camp, which in¬ 
cluded a dining hall, dormitories, swimming pool, and other 
buildings, were taxable except the land and building used for 
the chapel, which would qualify under a statute exempting from 
taxation property used exclusively for religious worship. 178 In 
interpreting a statute exempting from taxation *‘places actually 
used for religious worship,” the Attorney General of Kentucky 
advised that vacant land held by a religious society for the pur- 

172 The New York City Council passed an ordinance pursuant to this legislation 
permitting owners of small stores and their immediate families, to operate them 
on Sundays if they remain closed on another day for religious reasons. 

173 Letter from the Attorney General of West Virginia to Loudon Thompson, 
Prosecuting Attorney for Hampshire County, Sept. 18, 1962. 
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pose of constructing a church in the future would not be ex¬ 
empted. 174 In another opinion he interpreted a statute exempt¬ 
ing “all parsonages or residences owned by any religious society, 
and occupied as a home ... by the minister” as granting an 
exemption for one parsonage for each congregation, regardless 
of the fact there may be a minister of music and a minister of 
education to assist the parson because of the large size of the 
congregation. 175 

A bill designed to subject to limited taxation real and personal 
property owned by benevolent, charitable, religious, and other 
organizations presently exempt from taxes was introduced into 
the Oregon House of Respresentatives. The bill provided for 
gradual withdrawal of the exemption to the point where prop¬ 
erty held by the designated groups would be assessed at one-third 
the rate at which other property was assessed. There was vigorous 
opposition to the bill from Protestant and Catholic groups, 
among others, and it was voted down in committee. A joint res¬ 
olution of the Maryland legislature called for an investigation of 
exemptions from the property tax because of the problem created 
in financing local government as a result of the increase in the 
amount of land being held tax-free. 

In its Report, the United Presbyterian Church encouraged 
its congregations to take the initiative in making contributions 
to local communities in lieu of payment of taxes as a way of 
recognizing the benefits received from local services. The Report 
also singled out for unfavorable comment business enterprises 
conducted by religious groups that receive more favorable tax 
treatment than competing secular business. It recommended con¬ 
tinued efforts to obtain the repeal of the exemption from the fed¬ 
eral income tax to churches and church organizations with regard 
to profits from businesses unrelated to the purpose or activity 
Of the church or organization. 


174 Opinion of the Attorney General 63-667, Letter from the Attorney General 
of Kentucky to Donald Wintersheimer, July 30, 1963. 

175 Opinion of the Attorney General 63-702, Letter from the Attorney General of 
Kentucky to Donald Wintersheimer, July 30, 1963. 
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RELIGIOUS PRESSURES AND TENSIONS OVER PUBLIC ISSUES 

Public issues involving divorce, adoption, abortion, steri¬ 
lization, contraception, gambling, and prohibition continue to 
be the areas where the religious differences in American society 
create the greatest tensions in the resolution of public questions 
having moral implications. 

There is increasing demand to use government-supported 
birth prevention programs as a means of meeting on the inter¬ 
national level the economic and social problems created by an 
ever accelerating population growth and on the national level 
the economic and social problems created by the birth of un¬ 
wanted children to persons of very limited means and education. 
As in the past, during the period surveyed the Roman Catholic 
Church has vigorously opposed all such programs as immoral. 
In Colorado and in Wisconsin legislation that would have au¬ 
thorized the dissemination of contraceptive information and de¬ 
vices by public agencies to persons receiving welfare assistance 
was introduced into the legislatures but failed of passage. 

Illinois was the place where the issue generated the greatest 
tensions and conflict. The Public Aid Commission of the state 
voted to provide birth control information and contraceptive 
devices at public expense to any welfare recipient who had a 
child and asked for such aid. Six members voted for the measure 
over the strong dissent of four others who argued that the state 
would be subsidizing the immorality of unmarried women. The 
measure also aroused strong opposition among members of the 
legislature, particularly Catholics and representatives from the 
Chicago area. Although there was some sentiment to forbid 
public dissemination of all contraceptive information and devices, 
a compromise was worked out in the Senate to limit expenditure 
of public funds for such purposes to benefit married women only. 

Meanwhile, a taxpayer action had been commenced to restrain 
the Commission from carrying out its program and the State 
Auditor from honoring state warrants vouchered by the Commis¬ 
sion in payment for contraceptive services and devices. The 
Attorney General had already given his opinion to the State 
Auditor that such payments on behalf of unmarried women 
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would be illegal because contrary to the public policy against 
fornication and adultery found in the state penal code and many 
judicial utterances. He also pointed out that payments on behalf 
of unmarried girls under eighteen would amount to criminal 
action contributing to delinquency of a minor, and that by 
honoring the warrants the State Auditor might subject himself 
to personal liability. Accordingly, when he appeared for the State 
Auditor in the taxpayer suit the Attorney General agreed to a 
temporary injunction. 

A private counsel was specially retained to represent the Com¬ 
mission. He moved for the removal of the Attorney General as 
counsel in the case on the ground that he was a Catholic who had 
improperly conspired and colluded with the Catholic members 
comprising the minority of the Commission. He also moved to 
have the judge, a Catholic, disqualify himself on the grounds 
that his religious bias would prejudice the case. Both motions 
were denied. The preliminary injunction was granted and the 
case was continued pending action by the state legislature on the 
issue. 

No action on the issue was taken by the House, so that the 
session terminated without its resolution. It was understood, how¬ 
ever, that no public funds would be used to provide contraceptive 
services or devices until the matter had been investigated by 
committee in the next session. 

On the federal level the point of controversy in this area con¬ 
tinued to be whether the government should assist foreign birth 
control programs either by research or by financial aid. There 
were moves in the Senate to provide both kinds of assistance. A 
concurrent resolution was introduced to urge the President to 
institute greatly expanded studies on birth control by the Na¬ 
tional Health Institute and to communicate the results to foreign 
nations requesting the information. Also the Senate Foreign 
Relations Committee voted to amend the administration's for¬ 
eign aid bill to include funds to provide technical and other 
assistance to countries engaged in birth control programs. 

There were also some developments on the state level concern¬ 
ing sterilization. A bill authorizing involuntary sterilization of 
mental defectives failed to pass the Ohio legislature. In Mary- 
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land a bill to legalize involuntary sterilization was referred to a 
special study commission. There was national controversy over 
a voluntary sterilization program that has been carried on by a 
Virginia hospital for some time in Fauquier County as a free 
service to indigent women. The program received considerable 
publicity after Virginia passed a statute authorizing voluntary 
sterilization. It came to the attention of Archbishop O’Boyle of 
Washington, who attacked the program as immoral. A number 
of Protestant clergymen spoke in favor of such procedures, while 
some Jewish spokesmen condemned them as immoral. Congress- 
man Joelson from New Jersey called upon Secretary of Health, 
Education, and Welfare Celebrezze to inform Congress whether 
federal funds were going to the hospital and learned that none 
were, although the hospital had originally been constructed with 
the aid of Hill-Burton funds. 

There was a move in several states to adopt provisions that 
would liberalize the criminal laws prohibiting abortion. Gener¬ 
ally abortion is only permitted to save the life of the mother. 
The legislation proposed was more or less patterned on the Model 
Penal Code of the American Law Institute, which would permit 
abortion in cases where there was danger that the physical or 
mental health of the mother might be impaired by the birth, 
there was a likelihood that the child would be born deformed, 
or the pregnancy was the consequence of a rape. Such legislation 
failed of enactment in Alaska, California, Kansas, Minnesota, 
and South Dakota. 

There was relatively little controversy in the area of civil 
regulation of marriage and divorce. In Maryland a bill supported 
by Protestant, Catholic, and Jewish spokesmen was passed that 
would permit a civil marriage ceremony. 176 Protestant opposi¬ 
tion was instrumental in helping defeat proposed legislation in 
Hawaii that would have cut down the residence requirement 
to obtain a divorce in the state from ten years to six months and 
would have established two years’ separation as a ground for 
divorce. In Illinois a proposal to have the Public Aid Commis¬ 
sion finance the divorces of welfare recipients in order to permit 
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them to marry the other parent of some of their children was 
tabled after encountering opposition from two Catholic members 
of the commission. 

There was considerable Protestant opposition throughout the 
country to the liberalization of laws regulating gambling and the 
sale of liquor. There was particularly strong resistance to sugges¬ 
tions that legalized gambling be adopted to provide state govern¬ 
ments with revenue. In New Hampshire a state lottery was estab¬ 
lished despite these protests. 177 In other northeastern states 
Protestant opposition helped to stem effectively, for the time being, 
similar movements to increase revenues from extensive gambling 
activities, such as state lotteries or off-track betting. 

In the area of liquor control, most of the pressure to change 
existing laws pointed in the direction of liberalizing existing re¬ 
strictions. Some of these efforts were successful. In Iowa legislation 
was passed permitting the sale of liquor by the drink. 178 Previ¬ 
ously, only the sale of package liquor in state stores was legal. 
This change in the law legitimatized various schemes of evasion 
and outright breach of the previous prohibition. On the other 
hand, the voters in West Virginia rejected in a statewide referen¬ 
dum a constitutional amendment that would have permitted 
sale of liquor by the drink. Only package liquor sold in state 
stores can be legally distributed. 

Attempts to liberalize the limitations on or prohibition of 
Sunday liquor sales were defeated in Maine, Missouri, Connecti¬ 
cut, and Detroit, Michigan. Liberalization was achieved in New 
Hampshire where “take-out” sales of beer on Sunday, standing at 
bars in clubs, and the operation of cocktail lounges in first-class 
restaurants were all legalized. 179 In North Dakota, where food 
and liquor can be consumed separately, a bill permitting the sale 
of liquor with food was opposed by Protestant spokesmen and 
defeated. 

There were few efforts to tighten up the restrictions on the 
sale of liquor. These included efforts in various localities, includ¬ 
ing Carrol County, Arkansas, to adopt prohibition pursuant to 

ITT Laws of N.H., 1963, ch. 52. 

178 Iowa Acts, 1963, Sen. File 437. 

179 Laws of N.H., 1963, chs. 158, 266, 206. 
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a local option existing under state law. Most notable, perhaps, 
was the move to increase the legal age for drinking from eighteen 
to twenty-one in the state of New York. Committee action on 
the bill was unfavorable, but it is expected that the issue will be 
taken up in future legislative sessions. 


Donald A. Giannella 



COMMENTS BY THE EDITORS 



SOME PERSONAL OBSERVATIONS 
ON WHAT WE MAY EXPECT NEXT 


This publication. Religion and the Public Order, will serve 
its purpose well even if it be only an annual review of events and 
decisions touching upon religion and the law. I like to believe, 
however, that a review of events past is intended to provide us 
the intelligence with which to deal more adequately with the 
next challenges. What is it that we can learn from the handling 
of the past that is likely to help us as we anticipate the challenge 
of new events? Here are some personal observations as to what 
we can expect with regard to religious practices in the public 
school and the use of public funds for church-related education. 

The Supreme Court decision proscribing the recitation of the 
Lord’s Prayer and Bible reading in public school classrooms was 
an unpopular one. It met with resistance in many quarters. 
Some states declared themselves in open defiance of the Supreme 
Court. This is particularly true of southern states where the right 
to keep prayers in the public school is joined with the effort to 
keep Negroes out of white schools. Several states will permit their 
teachers “voluntarily,” i.e., without benefit of state statute, to 
lead prayer in the public school until ordered not to do so. 

Even if one is angered beyond measure by the Court’s decision, 
open defiance is reprehensible. It contributes to a spirit of anarchy 
and lawlessness that can only reap the bitter fruit of violence. 
I doubt that federal troops will be deployed to end prayer in the 
southern public schools—the consequences of public school prayer 
and segregation are not comparable; nor is it likely that there will 
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be an appeal to the Court from any citizen in any of these states, 
for the bitterness that would be unleashed would be too heavy 
for any one citizen to bear in comparison to the hurt endured by 
the practice of public school prayer. But such silence is only one 
indication of how closed and totalitarian southern society is. And 
the silence of churchmen about such lawlessness, in my mind, 
will unfortunately damage the spirit of religion more than rote 
public school prayers can ever hope to enhance it. 

Eventually I believe that those states that have left the decision 
up to the teachers will discover that voluntary acts by the teacher 
—if supported by the state when protest has been made—are as 
cloaked with state sanction as if the state had legislated the prac¬ 
tice. There is no reason to believe that the Supreme Court will 
at this point deny that a teacher carries into the classroom an 
authority vested in her by government. 

I have visited communities where prayer has only this year 
been introduced into the classroom “voluntarily” by teachers 
acting upon such judgments by state attorneys. This is testimony 
that they are circumventing, indeed are even in defiance of, the 
law. In these states it is more likely that court suit will be in¬ 
stituted. I hope that members of the Christian majority will 
recognize a responsibility to join in the test case. An adjudica¬ 
tion of the facts in this matter should not be left to the minorities, 
but rather should be welcomed by all citizens as a way of dis¬ 
posing of the conflict once and for all. The issue, after all, is not 
the rights of minorities against majorities but rather the mean¬ 
ing of religious freedom under the Constitution—a freedom that 
is protected under our democratic system by the judiciary rather 
than the ballot box. 

Undoubtedly, in many states other religious practices in the 
public schools will be called into question: baccalaureate ser¬ 
vices, Christmas and Easter pageants, occasional prayers at 
school assemblies, guest lectures by clergymen, etc. These issues 
are complex, and we can anticipate court suit. However, I would 
regret an easy access to litigation. I hope that religious and com¬ 
munity leaders together with the educators will engage patiently 
in extensive dialogue in order to ascertain what accommodations 
are possible in each community. There is a danger involved in 
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bringing each and every practice before the court with a potential 
consequence that a Supreme Court decision will compel drastic 
readjustments in communities where such practices violate no 
sensibilities. Our society is not everywhere pluralistic. More than 
that, I think there is something to be gained when citizens work 
out their solutions through a process that requires an under¬ 
standing of and some degree of allowance for one another. In 
the present situation of pluralism in our country such an effort 
can overcome the fear and suspicion that exists among our re¬ 
ligious groups; and where there is trust, more may be allow¬ 
able. Litigation may only heighten our division and delimit the 
choices available to our educators. 

On the other hand, I believe that the Supreme Court’s deci¬ 
sions have already clearly indicated that the public school may 
not engage in liturgical practice. Baccalaureate services and na¬ 
tivity scenes at Christmas time, the distribution of Gideon 
Bibles, and revival meetings at school assembly programs are all 
of doubtful constitutionality. I personally would not wish to 
stretch that prohibition, however, to include occasional public 
school visits by representative clergy or occasional prayer, or 
religious holiday celebrations that draw upon songs and themes 
already part of the American secular cultural tradition, e.g.. 
Pilgrim Fathers at prayer on Thanksgiving, or gifts at Christmas 
time and festivals celebrating the spirit of goodwill, etc. 

The most significant contribution in this area of concern will 
come at that point where the Supreme Court has indicated that 
while the public school cannot read the Bible as a devotional 
exercise, it may teach about the Bible. But challenges in teach¬ 
ing about religion are many: the preparation of teaching texts 
that deal objectively with religion, the sensitizing of teachers to 
the issues so that they can handle the material wisely, the educa¬ 
tional decisions that must be made as to where and how material 
about religion will be introduced into the curriculum. 

I do not believe that these problems are insurmountable. 
Quite the contrary. It is here that the public schools do have a 
clear responsibility. It will be scandalous if we cannot meet this 
challenge. While I agree that the public schools ought not to 
pray, institute liturgical rites, or indoctrinate children with 
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sectarian religious beliefs or practices, the public school does have 
a duty to confront children with information about the religious 
aspect of truth in Western civilization. In fact, in the long run 
this is really more important than whether the children will 
pray in the public school. How shocking that children can study 
Beowulf and Shakespeare, but not read the story of Joseph or 
Ruth or Job or the Beatitudes. How disturbing it is that children 
are taught the Greek contribution to our civilization, but remain 
uninformed about the Hebraic element in our culture. How 
wrong it is to teach children about the holidays and practices of 
the Chinese and the people of India, and ignore the customs 
and practices and folkways of the religious traditions in our very 
midst. 

I suspect that the public school is already doing some of this 
work; but probably out of fear and ignorance it is doing it badly. 
I know from my own personal experiences that a white Anglo- 
Saxon Protestant bias exists in our public school texts, but that 
can be corrected. Teachers colleges have not yet made compulsory 
those courses that will prepare teachers for teaching in an urban 
culture and in a pluralistic society, but I predict that this will 
soon take place. 

A priest, minister, Protestant educator, and I are at work on 
a text that will bring together introductory notes and comments 
on the Bible. We hope public school teachers will be able to use 
this book as an objective reference text in conjunction with 
courses in literature, history, and social studies ( Citizen’s Bible, 
by Abbot, Gilbert, Hunt, and Swain [Harper & Row]). 

I remain fearful, however, about separate courses on compara¬ 
tive religion at the elementary and the junior or senior high- 
school levels and prefer that information about religion be given 
where intrinsic to subject matter. Then religion will be seen as 
it should be, i.e., within the perspective of its relevance to life 
and literature. 

I am willing, if the public school performs its job well, to 
leave the preparation for liturgical life to the home and the 
church, knowing that the education a child will receive in the 
public school will at least alert him to the fact that religion is 
not an inconsequential factor in human striving. 
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With regard to the use of public funds for church-related educa¬ 
tion, first a few words about aid to higher education. As this 
comment is being written. Congress is still struggling over 
whether to build into its measure for public funds for higher 
education a constitutional test for that part of the bill expend¬ 
ing funds for church-related education. In Maryland a suit has 
already been instituted to establish the constitutional boundaries 
of aid to church-related institutions. Under specific attack are 
appropriations of funds by the Maryland legislature ranging from 
$500,000 to $750,000 for the erection of bulidings on the cam¬ 
puses of denominational schools. 

Adjudication of these issues at the level of higher education, 
however, may not apply to public funds appropriated at the 
level of elementary and senior high-school education. America 
has a long tradition of public support for church-related univer¬ 
sities; attendance at a university is not compulsory, and the 
maturity of the student makes the function of the university 
substantially different from that of the elementary school. 

In any event, it is my own opinion that no hindrance should 
be placed on federal and state support to higher education— 
even to sectarian denominational universities. Our need for the 
educated mind is too great at the present point in history to 
be concerned about this constitutional issue except wherein 
such public funds may be given directly to and used for specifi¬ 
cally religious purposes. I am fearful, however, that public funds 
will be distributed across the board without regard for achieve¬ 
ment. There are many denominational schools that have long 
since served their purpose and are no longer, by virtue of their 
mediocrity, worthy of continued support. Public funds should 
be distributed in such a way as to purchase excellence. In recogni¬ 
tion of this very fact, of course, a constructive balance will need 
to be maintained between moneys available for scientific re¬ 
search and the humanities, for large state universities and the 
small private colleges. The state has no obligation to aid all 
colleges. The moneys should be appropriated in return for an 
acknowledged public service, but without regard to the auspices 
of the school, whether public or private. 

At the level of the elementary school, however, I have serious 
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doubts about the wisdom of massive financial support for sec¬ 
tarian education. I stand with those who believe that our society 
should favor a public school where all children share some years 
together, challenging each other with their racial, religious, 
and ethnic differences, yet experiencing at the same time a 
discipline that measures their worth by virtue of their individual 
humanity and capacity. Nevertheless, regard for the role of the 
public school in our society does not diminish my appreciation 
for the public service performed by the independent school, nor 
the right of private school children to aids and services available 
to all children. 

I am convinced that our citizenry is failing its responsibility 
to education. Our values are badly distorted when we fail to 
see the need, particularly, at the local and state levels, to finance 
public education as it should be. Nor am I convinced that fed¬ 
eral appropriations are the only answer. There is already evi¬ 
dence that the public in some states and cities has used federal 
funds now available to diminish its own tax-load instead of 
recognizing in such appropriations an opportunity to enrich 
local educational opportunities. The federal administration, by 
granting funds with standards attached to the gift, can influence 
and direct education toward higher goals and achievements. 

Will such a massive program of federal aid to education price 
the private school out of existence or diminish the actual right 
of the parent to religious freedom, as supporters of the church- 
related schools have argued? I am not certain. I am convinced, 
however, that there is justice in imposing on parents who want a 
private education the burden of financing that education. This 
is justified by my conviction that the American society has chosen 
wisely to support a secular, democratic public school as the 
favored instrument for educating our young through the first 
twelve years. But I cannot agree that the separation principle 
forbids every and all forms of assistance to the child in a church- 
related school or to his parent. In fact I know that anti-Catholic 
prejudice motivates much of the opposition to any Catholic 
request for assistance. 

There is no question in my mind that the child-benefit theory 
is worthy of elaboration, so that children will not be denied 
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public funds because of their religion. Were there the will, 
administrative procedures could be worked out that would meet 
constitutional requirements to provide all children transporta¬ 
tion to school, whether private or public, as well as textbooks, 
lunches, medical examination, remedial services for the excep¬ 
tional child, and the sharing of expensive public educational 
facilities. I favor examination of these proposals. I favor also an 
examination of those proposals calling for a tax benefit to parents 
who pay for private school education. Certainly, if tax deduc¬ 
tions are permitted for contributions to religion and charity, 
such a program could constitutionally be enacted into law. Also 
I support the administration’s efforts within the National Defense 
Education Act to expand loans and grants for those educational 
programs that serve the specific defense needs of our country. 

In my judgment, these proposals will be given serious atten¬ 
tion in the years to come. There is evidence that a non-biased 
and objective analysis of the problem will compel many Prot¬ 
estants to see in these “benefits” a way off the dead center in 
the federal aid dispute. Catholics, however, will be severely 
challenged to demonstrate that they, too, place the public wel¬ 
fare first in their concern. A political tactic of obstructing a 
federal aid to education measure as a lever for compelling public 
aid directly to the parochial school will only boomerang in in¬ 
creased fear and suspicion of the Catholic and justify the opinion 
that the church has misused her political power. 

Finally, may I prognosticate that the shared-time proposal will 
in the next years receive the most careful study and that limited 
experiments will multiply throughout the land. In my view it 
is to be encouraged, chiefly because it will provide the public 
school an opportunity to include within its discipline an enlarged 
number of children, and at the same time it will remove from 
the public school some of the pressure for teaching religion. The 
Jewish community, through its National Community Relations 
Advisory Council, has already voiced opposition even to experi¬ 
ments in shared time. This was an unfortunate decision hastily 
arrived at—an act of whistling in the wind. The fear expressed 
here is that the public school in a massive program of shared time, 
will be relegated to an insignificant function as the instructor only 
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of the “valueless” subjects. But the Jewish community, I believe, 
has given vent to an anxiety without basis in reality. The chances 
are that shared time, because of the administrative difficulties in¬ 
volved and the need for close co-operation between public and 
private school officials, will for the foreseeable future remain at 
best a limited, even if not an insignificant, program. 

I am eager, of course, that as the shared-time program is experi¬ 
mented with, this restriction be kept in mind that I consider 
essential if the program is to fulfil its intent and serve the public 
good: i.e., all children entering the public school should matricu¬ 
late as individuals, be subject to the discipline of the public 
school, and intermingle with all other children. 

An example of the program at its best can be seen in the plans of 
one New York suburban community, where all three religious 
groups are planning together to build an inter-faith center next 
to the public high school. The children, released from the public 
school, will be given an opportunity to take specialized courses for 
credit, returning to the public school enriched by their sectarian 
education, yet sharing together the experience of a public high 
school discipline, just as they need to share their lives together in 
an integrated yet pluralistic society, in the life of one nation under 
God. 

Arthur Gilbert 

November 12, 1963 



SEPARATION- 

THEORY AND PRACTICE 


It is clear that the traditional American doctrine of the separation 
of church and state, both in theory and in practice, is now in a far 
greater degree of flux than ever before. As is usually the case, the 
two extreme positions on this issue—and I am not necessarily 
using the term “extreme” in a pejorative sense—are relatively 
easy to formulate. 

On the one hand, there are those who insist on a wall of abso¬ 
lute separation between church and state. Since current practices 
reveal apparent or real divergences from the theory, they are pre¬ 
pared to eliminate them as rapidly as possible. Thus the sugges¬ 
tion has been advanced in some religious circles that churches 
voluntarily surrender their tax-exempt status in toto, or at least 
pay for such state services like police and fire protection. In some 
judicial circles, there is a noticeable trend toward restricting the 
scope of tax exemption in a variety of instances, as indicated in 
the section on developments of the past year (supra pp. 267 ff.). 

At the other end of the spectrum are those who take their point 
of departure from these deviational practices. Moved by the desire 
to buttress the claims of religious institutions to state support, 
they are prepared to surrender the principle of separation of 
church and state as an operative principle, while continuing to 
make formal obeisance to it as a ritual gesture. In rarer instances, 
and under the stress of the excitement generated by specific devel¬ 
opments, some authorities have denounced the principle itself of 
separation of church and state as “spurious” and “a fraud” and 
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sometimes denied its very existence: “There is no such great 
American principle and there never has been.” 

Both these absolutist positions have the clarity and consistency 
which is so beloved of theorists. They suffer, however, from two 
principal drawbacks. They do not recognize the basic values in¬ 
herent both in the voluntaristic character of American religious 
life and in the maintenance of a climate of friendship and respect 
between religion and the state. They are not in conformity with 
the deeply felt, often inarticulate convictions of the vast majority 
of the American people of all faiths. For the rank and file of Amer¬ 
icans believe strongly in the values of religion and at the same 
time are deeply committed to the principle of the separation of 
church and state, seeing it as indispensable to the stability and 
unity of American society and to the vitality of religion. 

In favor of this middle-of-the-road position, are pragmatic con¬ 
siderations of considerable significance. Quite aside from the effort 
of exegetes to establish the intention of the founding fathers in 
drafting the First Amendment is the testimony of American ex¬ 
perience. The fact is that the separation of church and state has 
worked exceedingly well in practice. It has prevented the growth 
of such phenomena, all too familiar in the history of modern 
Europe, as violent interreligious strife, a Kulturkampf between 
church and state, and the emergence of strong anticlerical move¬ 
ments. Above all, we have been spared the development of soul¬ 
less conformity to religious rites enforced by the institutions of 
education and government, unaccompanied by any genuine com¬ 
mitment by the people. 

Moreover, I believe that this middle-of-the-road position, logi¬ 
cally untidy as it may seem to be, can be defended in theory. To 
contribute to this end, we believe that there is need for a more 
thoroughgoing analysis of the present deviations in practice from 
the doctrine of separation of church and state, which have, by and 
large, approved themselves to the American ethos. 

I shall refer only to the deviations mentioned by Supreme 
Court Justice Arthur J. Goldberg in his opinion in the Schempp 
and Murray cases, as summarized in our “Year in Review.” The 
Justice cited “military chaplains and teaching about religion as 
examples of permissible accommodations to religious interests 
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that prevent the principle of neutrality from becoming one of 
hostility in a society with a religious tradition and a majority of 
believers” (supra, p. 248). 

For the purposes of the cases sub judice, no more detailed anal¬ 
ysis of these deviations was necessary. However, it is important to 
note that the instances cited do not bear the same character. When 
the government supplies chaplains for men in the armed services 
or in penal institutions, it is reckoning with the fact that these 
men have been removed from their civilian environment by gov¬ 
ernmental will. In order that they may not suffer any undue dep¬ 
rivation, it is the obligation of the state to supply those facilities 
which they were free to utilize in civilian life and which our 
society regards as beneficial. Hence the government has the obli¬ 
gation to make provision for sports and athletics, access to books 
and music, and entertainment in various forms. Obviously, the 
ministrations of religion occupy a very high priority among these 
facilities. 

To be sure, when our government maintains a chaplaincy, it is 
bearing witness to the conviction held by the American people 
and denied, for example, by communism, that loyalty to religion 
is valuable and indeed vital to the good society. What the govern¬ 
ment is doing is replacing a service which would otherwise be 
lacking for men in the armed services or in penal institutions. 

Of quite a different order is the proposal to introduce the 
“teaching about religion” into the school system. This under¬ 
taking does not constitute a deviation from the principle of 
separation of church and state, whenever it is intelligently and 
honestly administered. There are, to be sure, many complicated 
administrative and educational problems connected with “teach¬ 
ing about religion” to which I have called attention elsewhere. 
(“Educating for a Nation of Nations,” in Religion and the Schools 
[Center for the Study of Democratic Institutions, 1959], pp. 
28-33.) 

Nonetheless, the dimensions of the issue are less extensive than 
would first appear. Thus, it is widely agreed that there are few 
difficulties with such teaching on the college level and, conversely, 
that there are grave problems involved in such teaching in the 
elementary school. It is on the high-school level that the “teaching 
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about religion” is both exceedingly desirable and exceedingly dif¬ 
ficult. In order that it may prove worthwile, there is need for 
much more careful experimentation in pilot schools with teachers 
properly trained and with adequately prepared text material. 
These practical issues need to be resolved. 

The fact, however, is indisputable that teaching about religion 
is necessary to give the pupil a rounded view of the history of 
culture and an understanding of the world he lives in. The basic 
role of religion in the life of mankind, past and present, makes it 
self-evident that the elimination of the religious factor from the 
study of history, literature, sociology, civics, and current events 
must necessarily lead to a vast lacuna and a substantial distortion 
of the education of our youth. 

The most striking instance of deviation in practice from the 
doctrine of the separation of church and state is, of course, the 
tax exemption afforded religious institutions. Here, too, we be¬ 
lieve that a rationale for the current American practice may be 
set forth. Our communal institutions fall into three principal 
categories—not two, as the advocates of the absolutist positions 
assume. They are: 

1. Public institutions , which are tax-supported, being directed, 
controlled, and staffed by the government—like the public schools, 
municipal and state hospitals, and local, state, and national muse¬ 
ums and parks. It is not merely a theoretical procedure that dic¬ 
tates that these activities, supported by public funds, be under the 
supervision of the government. A government agency is the proper 
instrumentality created by all the citizens for achieving those 
socially desirable ends they all hold in common. 

2. Private institutions , conducted for profit, such as privately 
owned hospitals, commercial museums, private business and voca¬ 
tional schools. They are quite properly subject to government 
taxation like all other forms of private enterprise. 

3. Non-public , voluntary institutions created by free associa¬ 
tions of individuals who alone are responsible for their program 
and functioning. The goal of these institutions is some aspect of 
the public weal. They are not profit-making and depend largely 
upon voluntary contributions by sympathetic individuals and 
groups for their maintenance. 
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Within this last category fall the voluntary community hospi¬ 
tals, homes for the aged and infirm, child shelter and family guid¬ 
ance agencies, specialized museums and orchestras. So also do 
churches and synagogues, community centers and Y’s, monasteries 
and nunneries, as well as parochial schools and other church- 
supported or church-related schools and colleges. The role of the 
state here is essentially negative and regulatory, to make sure that 
minimal standards of competence, safety, and sanitation are main¬ 
tained. That institutions in this third category should be ex¬ 
empted from the burden of taxation is fair and just, in recogni¬ 
tion of the values they contribute to society, but being free from 
governmental control, they cannot expect maintenance from 
public funds. 

The economist may argue that exemption from taxation is no 
less a subvention than a direct grant. This is undoubtedly true in 
theory, but life has a logic of its own and recognizes a distinction 
between the two procedures. The existence of this third category, 
intermediate between publicly controlled and privately run insti¬ 
tutions, is paralleled by the presence of a third, intermediate posi¬ 
tion with regard to government funds—no direct allocation, but 
no tax obligation. 

These three cases—chaplaincies, “teaching about religion,” and 
tax exemptions—are all apparent deviations from the principle of 
separation of church and state, though each is different in charac¬ 
ter. They do not, however, violate the principle, nor, on the other 
hand, do they create a precedent for surrendering the doctrine, 
which remains a vital operative principle in American life. 

There are, to be sure, other violations of the principle of 
separation which are unconscionable. Thus, I believe that the 
Supreme Court decision in the Schempp and Murray cases repre¬ 
sented the only position on the issue before it that was both 
constitutional and just. By and large, however, it is my conviction 
that the current American practice is defensible both in practice 
and in theory and should continue to be maintained. 

Robert Gordis 


November 1, 1963 



TEACHING "VIRTUE" IN THE 
PUBLIC SCHOOLS 


Jesus may have said, when confronted with a decision between 
litigants, “Man, who made me a judge or divider over you?” 
(Luke 12:14 RSV). But it is not possible for the courts to say any 
such thing. Upon reading the summary of recent judicial decisions 
in the “Year in Review,” a layman (one who is not a lawyer or 
legal scholar accustomed to such reviews) is likely to exclaim, 
“God save the United States and this honorable Court.” Should 
that invocation in behalf of the Supreme Court ever be declared 
unconstitutional, then would a defect in the Constitution be 
plainly revealed. 

Meantime, the prayer decisions have made the public school 
system a secular and a secularizing institution in our society. To 
go further and say that these decisions have “established” in the 
schools the “fourth religion” of our pluralistic society can only 
add to the confusion—a confusion in which the Court shared 
when in Torcaso v. Watkins it declared, “Among religions in this 
country which do not teach what would generally be considered 
a belief in God are Buddhism, Taoism, Ethical Culture, Secular 
Humanism and others” (italics added). 

To say that the public schools are secular and secularizing 
institutions indicates no disagreement with the Court's decision 
in these cases. If it was not possible for the Court to avoid be¬ 
coming evermore a National School Board, or for it to leave 
room for a variety of state and local policies in regard to devo¬ 
tional Bible reading and prayer, then its judgment should have 
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been rendered against the imposition by state action of any 
restraint or embarrassment upon the freedom of unbelief (which 
is not a free exercise of “religion” but of an implied right not to 
exercise any religion at all). 

One might now lay greater stress upon the importance of home 
and church and synagogue in the religious “formation” of chil¬ 
dren. I want rather to comment on what might be done, and is 
not likely to be done, in public education in response to these 
decisions. I do not mean adjusting the academic curriculum to 
include teaching about the history and literature of religion, as 
important as that may be, and which the Court said was admis¬ 
sible. Incidentally, teaching about religion has little to do with 
teaching what religion and the Bible are all about; and this may 
be the reason it would be constitutional to introduce such courses. 

I refer rather to the provision of ample time for homeroom 
teachers to read aloud works of “edification” at the opening of 
each school day; to the teacher’s freedom, in connection with no 
subject studied in school, to select readings from any of the world’s 
edifying and humanizing and soul-exhibiting literature, includ¬ 
ing the Bible; and a local school board’s freedom to prescribe or 
to give examples of the type of great writings it wants placed 
symbolically in the first rank and actually made the foundation 
and goal of the entire process of educating the young. Voluntary 
or prescribed readings may be edifying without being devotional 
and no less educational than instruction about the history of 
religion. How else are pupils going to know that to become edu¬ 
cated means to become someone and not only to learn something? 

To state why this is not likely to be done is to state why it is 
so desperately needed. Lost from schools in the present age is any 
real understanding of the full range of reason, of what it means 
for a person to become fully human, to be educated. Among us, 
the life of the intellect means the life of “pure reason.” From 
the teaching of “pure reason” we, of course confidently expect 
certain practical good consequences to follow. But no age before 
the modern one ever imagined that education in the practical 
wisdom needed to keep humanity human, or the cultivation of 
“practical reason,” could so simply be attained or communicated. 
We first mistook theoretical reason for the entire life of the mind. 



